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Tlie United States District Court

for the District of Oregon

Civil No. 9403

RAY B. WOODBURY,
Plaintiff,

vs.

UNITED STATES OF AMERICA,

Defendant.

COMPLAINT

For a first cause of action plaintiff alleges:

I.

Plaintiff is now and at all times herein mentioned

was a citizen and resident of the state of Oregon.

Aleutian Homes, Inc., is now and at all times herein

mentioned was a corporation organized and exist-

ing under the laws of the state of Oregon. Plain-

tiff is the owner of 799 shares of common stock of

said Aleutian Homes, Inc., out a total of 800 shares

authorized, issued and outstanding.

II.

The Housing and Home Finance Administration,

hereinafter referred to as HHFA, is an agency of

the United States of America. The Housing and

Home Finance Administrator, hereinafter referred

to as Administrator, is the head of said agency and

is responsible for the general supervision and co-

ordination of the functions of the constituent agen-
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cies of the HHFA. During the year 1952, and until

sometime in the year 1953, Raymond M. Foley was

the duly appointed and acting Administrator. Al-

bert M. Cole succeeded said Raymond M. Foley as

Administrator and now is and at all times since

has been the duly appointed and acting Adminis-

trator.

III.

The Federal Housing Administration, hereinafter

referred to as FHA, is an agency of the United

States of America. The Federal Housing Commis-

sioner, hereinafter referred to as Commissioner,

exercises all the powers of the FHA. FHA is a

constituent agency of HHFA.

IV.

The Federal National Mortgage Association,

hereinafter referred to as FNMA, is a body cor-

porate created by the Congress of the United States

and is a constituent agency of HHFA.

V.

This action is brought pursuant to the provisions

of Title 28, U.S.C.A., Sections 1346(b) and 2671

through 2680. The matter in controversy, exclusive

of costs, exceeds the sum of $3,000.

VI.

In 1951 and 1952, the Secretary of Navy ex-

pressed interest in securing, as an aid to national

defense, the construction of a housing project for

naval personnel in the Kodiak, Alaska, area to re-
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lieve an acute shortage of housing facilities then

existing.

VII.

In 1952 the Secretary of Navy requested the con-

struction of such housing project be undertaken

and requested that the FHA extend appropriate

mortgage insurance commitments to cover said

project in the total amount of $4,700,000.

VIII.

Subsequent to said request and on or about Feb-

ruary 29, 1952, plaintiff caused Aleutian Homes,

Inc., to be incorporated under the laws of Oregon.

Said Aleutian Homes, Inc., was incorporated for

the purpose of owning, constructing and operating

said housing project in Kodiak, Alaska. In order

to induce Aleutian Homes, Inc., to construct said

housing project, FHA, acting on the request of the

Secretary of Navy, issued firm commitments for

mortgage insurance covering the houses in said

project.

IX.

Further in oi'der to induce Aleutian Homes, Inc.,

to construct said project, FNMA issued commit-

ments to purchase the FHA insured mortgages in

the total amount of $4,700,000.

X.

In order to induce Aleutian Homes, Inc., to con-

struct said project so that housing facilities would

be available to naval ]X'tsoiiii('1 in the area, of

Kodiak, Alaska, and in order to further the de-
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clarod jjolicy of Congress to assure the maintenance

of industrial capacity for the j)roduction of pre-

fabricated houses and house components so that

such capacity might be a^^ailaWe for the purpose

of national defense, the HHFA agreed to loan

Aleutian Homes, Inc., the sum of $4,230,000, which

constituted 90 per cent of the amount of said FHA
and FNjMA commitments. Said loan from HHFA
was intended as interim financing for said project,

which loan was to be repaid out of the proceeds of

the mortgage financing pursuant to the FHA and

FNMA commitments hereinabove set forth. An
actual total of $4,192,717.10 was advanced by

HHFA for the construction of said project.

XI.

On or about April 27, 1953, said loan authoriza-

tion, together with all other required contracts and

documents, was executed by Aleutian Homes, Inc.

XII.

Pursuant to the aforementioned commitments

and loan authorization, construction of said housing

project commenced in 1953.

XIII.

By reason of certain difficulties unforeseen by
plaintiff and Aleutian Homes, Inc., but anticipated

and known to HHFA, its agents and employees,

construction of said project fell behind schedule

and by the end of 1953 only a portion of the con-

struction of said project was completed.
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XIV.

Because lien claimants and other creditors

threatened to prevent the completion of said hous-

ing project urgently needed by naval personnel and

because HHFA, FHA and FNMA desired to com-

plete said jjroject in the interest of national de-

fense, on or about February 26, 1954, HHFA for-

mulated and entered into a completion agreement

with plaintiff, Aleutian Homes, Inc., creditors and

other interested pai*ties in which HHFA under-

took to pay all creditors then existing, to take what-

ever steps were necessary to complete the construc-

tion of said project, and to operate said project

until permanent financing arrangements were com-

pleted.

XV.
Pursuant to said comj)letion agreement, HHFA

assumed complete and exclusive control over the

construction of said project, including complete and

exclusive control over the conduct of Aleutian

Homes, Inc., and all other aspects and phases of

the construction and operation of said project. In

carrying out said completion agreement HHFA
selected a project manager, to be located in Port-

land, Oregon, who was subject to the complete and

exclusive authority and direction of HHFA. All

disbursements of funds and receipts of moneys Avere

directed and controlled exclusively by HHFA. Said

complete and exclusive control over the construc-

tion and operation of said project by HHFA was

exercised continuously from February 26, 1954,

until on or about June 14, 1957, at which time
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HHFA secured an order from the United States

District Court for the District of Alaska appoint-

ing a receiver to take full control of said project.

XVI.

On or about October 26, 1954, actual construc-

tion of said project was completed. From July 1,

1954, until .Tune 14, 1957, HHFA collected and re-

served to its own use, rents from said housing proj-

ect in the sum of $1,114,800.20.

XVII.

In entering into said completion agreement and

in reliance thereon plaintiff was induced to ad-

vance and did advance during the year 1954, to the

aforementioned project manager the sum of $75,000

to be used as overhead to complete said project,

which said sum upon the completion of the project

was to be repaid to plaintiff out of the mortgage

funds to be advanced by FNMA.

XVIII.

In entering into said completion agreement and

in assuming complete and exclusive control over the

construction and operation of said project in the

interest of national defense, HHFA entered into

and occupied a fiduciary relation with respect to

])laintiff, Aleutian Homes, Inc., creditors and other

interested parties to said completion agreement.

XIX.
In approximately May, 1955, HHFA, in exercis-

ing said complete and exclusive control over the
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construction and oj)eration of said project, in im-

dertaking the j)ayment of creditors and in the

carrying out of said completion agreement, x>ermitted

the then existing commitments of FHA and FNMA,
with respect to permanent long-range financing of

said project, to terminate and lapse in order to

effectuate alternative long-range financing of said

project.

In breach of its fiduciary obligation to secure

permanent long-range financing for said project, in

lieu of financing in accordance with the commit-

ments of its constituent agencies, FHA and FNMA,
the HHFA, its agents and employees, carelessly

and negligently failed and neglected or deliberately

and willfully refused to secure such financing, and

in breach of said fiduciary duties and obligations

on or about May 28, 1957, did seize the bank ac-

count of Aleutian Homes, Inc., compelling the pay-

ment from it of $122,300, and on or about June 11,

1957, in the United States District Court for the

District of Alaska, Third Judicial Diyision, An-

chorage, commenced foreclosure proceedings in the

name of the United States of America against

Aleutian Homes, Inc., a corporation ; Pacific Alaska

Contractors, Inc., a corporation; Alex B. Carlton,

doing business as Carlton Lumber Com]iany, City

of Kodiak, a municipal corporation of the Territory

of Alaska ; James C. Dougherty, Trustee under the

Will of Hugh Dougherty; Lee Bettinger, Jack

Hinckel ; M. Justin Herman and David Oliver, as

Trustees; Lindley R. Durkee and Melvin Frazier,
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as Trustees; and ''Also all other persons or parties

unknown claiming any right, title, estate, lien or

interest in the real estate described in the complaint

herein," defendants, Civil No. A-13,484, to collect

the balance of moneys due on the interim loan used

for the construction of said project and to foreclose

the interest of plaintiff, Aleutian Homes, Inc., the

unpaid creditors and other parties interested in said

project and in the assets thereof.

XXI.

By reason of the negli^^ent and wrongful acts and

omissions of the employees of the Grovernment of

the United States of America as hereinabove set

forth, plaintiff has suffered damages in the amount

of $75,000.

For a second cause of action plaintiff alleges:

I.

Incorporates herein paragraphs I through XVI
of the first cause of ction.

II.

To be paid out of the funds to be advanced by

FNMA for the purchase of permanent mortgages

were claims of The Bank of California, N.A., for

$150,000, together with interest thereon from Sep-

tember 21, 1953. By reason of the failure of HHFA
to pay said claim and by reason of his liability as

an accommodation indorser to the note which rep-

resented said claim of The Bank of California,

N.A., plaintiff has paid interest thereon in the
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amount of $14,594.80 and has paid principal in the

amount of $150,000, no part of which has been i^e-

paid to plaintiff from any source. Said payments

of interest and principal were made by plaintiff

upon the following dates in the following amounts:

Date of Payment Amount Paid Credited to

Feb. 18, 1954 $ 1,083.33 Interest

June 2, 1954 1,875.00 Interest

Aug. 20, 1954 1,875.00 Interest

Dee. 6, 19.54 1,895.83 Interest

May 18. 1955 3,750.00 Interest

May 18, 1955 41,455.00 Principal

May 18. 1955 14,526.43 Principal

Jime 13, 1955 2,352.75 Principal

July 11, 1955 2,352.75 Principal

Aug. 12, 1955 890.56
,

Interest

Sept. 13, 1955 285.31 Interest

Sept. 13, 1955 2,063.69 Principal

Sept. 28, 1955 658.25 Principal

Oct. 10, 1955 653.27 Interest

Oct. 10, 1955 25,591.13 Principal

June 11, 1956 787.92 Interest

July 6, 1956 1,499.58 Interest

July 6, 1956 61,000.00 Principal

III.

Incorporates herein paragraphs XVII through

XX of the first cause of action.

lY.

By reason of the negligent and wrongful acts

and omissions of the employees of the Government

of the United States of America as herein above

set forth, plaintiff has suffered damages in the

amount of $164,594.80.
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For a third cause of action plaintiff alleges:

I.

Incorporates herein paragraphs I through XVI
of the first cause of action.

II.

To be paid out of the funds advanced by FNMA
for the purchase of permanent mortgages was a

claim by the General Casualty Company of America

for $28,750.85, together with interest thereon at

the rate of 6 per cent per annum from June 9, 1953,

until paid. By reason of the failure of HHFA to

pay said claim and by reason of the personal guar-

anty on the part of plaintiff given as an accom-

modation, judgment for the amount of said claim,

together with interest, expenditures, attorneys'

fees and costs was entered against plaintiff in the

United States District Court for the District of

Oregon on June 24, 1956. On September 18, 1956,

said judgment was paid and satisfied by the pay-

ment by plaintiff of the sum of $33,542.09. In the

defense of said action plaintiff incurred legal fees

and other necessary expenses in the sum of $2,412,93.

III.

Incorporates herein paragraphs XVII through

XX of the first cause of action.

IV.

By reason of the negligent and wrongful acts

and omissions of the employees of the Government
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of the United States of America as liereiiiabove

set forth, plaintiff has suffered damages in the

amount of $35,955.02.

For a fourth cause of action plaintiff alleges:

I.

Incorporates herein paragraphs I through XVI
of the first cause of action.

II.

Commencing in 1951 ajid until the execution of

the loan authorization and other documents on

April 27, 1953, plaintiff had advanced out of his

own personal funds necessary expenses incurred in

the preparation for said project the sum of $150,-

000. In order to place the priority of said claims of

plaintiff behind the claims of other creditors and

to delay repayment of said moneys, 1,500 shares of

preferred stock of Aleutian Homes, Inc., at $100

per share par value, were authorized for issuance

to plaintitf to be fully paid for by the cancellation

of the claims represented by said cash advances.

Said shares were to be redeemed by Aleutian

Homes, Inc., at the completion of the project out

of the funds to be advanced by FNMA for the pur-

chase of i^ennanent mortgages.

III.

Incorporates herein paragi-aphs XVII through

XX of the first cause of action.
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IV.

By reason of the negligent and wrongful acts and

omissions of the employees of the Government of

the United States of America as hereinabove set

forth, plaintiff has suffered damages in the amount

of $150,000.

For a fifth cause of action plaintiff alleges

:

I.

Incorporates herein paragraphs I through XVI
of the first cause of action.

II.

Subsequent to the completion agreement and dur-

ing the years 1954, 1955 and 1956, plaintiff advanced

and paid on behalf of Aleutian Homes, Inc., to sat-

isfy various claims and charges in addition to those

set forth in the first, second, third and fourth causes

of action herein, the net sum of $9,297.04. Said dis-

bursements and advances were made by plaintiff

with the full knowledge of the HHFA and with the

understanding and intention that plaintiff would be

reimbursed for said disbursements and advances

out of the funds to be advanced by FNMA for the

purchase of permanent mortgages,

III.

Incorporates herein paragraphs XVII through

XX of the first cause of action.

IV.

By reason of the negligent and wrongful acts and
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omissions of the employees of the Government of

the United States of America as hereinabove set

forth, phiintiff has suffered damages in the amount

-of $9,297.04.

For a sixth cause of action plaintiff alleges

:

I.

Incorj)orates herein paragraphs I through XVI
of the first cause of action.

II.

The present fair market value of said housing

project exceeds $5,800,000. The claims to be paid

under the completion agreement, which were to be

paid out of the funds made available from perma-

nent long-range financing, including the redemption

of the 1,500 shares of preferred stock held by plain-

tiff in the amount of $150,000, are in the total sum

of $5,370,805.97. The equity in said project held by

Aleutian Homes, Inc., which equity is in the process

of being foreclosed by the HHFA in the action now

pending in the United States District Coui't for the

District of Alaska, as hereinabove set forth, exceeds

the sum of $429,194.03. By reason of the negligent

and wrongful acts and omissions of the employees

of the government, as hereinabove set forth, the

equity held in said project by Aleutian Homes, Inc.,

has been damaged and destroyed, so that said (equity

is of no present value. Plaintiff now owns 799 shares

of common stock of said Aleutian Homes, Inc., out

of a total of 800 such shares authorized, issued and
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outstanding. The damage to and destruction of said

equity of Aleutian Homes, Inc., has injured plain-

tiff to the extent of 799/800 of the vahie of said

equity.

III.

Incorporates herein paragraphs XVII through

XX of the first cause of action.

IV.

By reason of the negligent and wrongful acts and

omissions of the employees of the Government of

the United States of America hereinabove set forth,

plaintiff has suffered damages in the amount of

$428,127.

Wherefore, plaintiff demands judgment against

defendant as follows:

1. With respect to the first cause of action, the

sum of $75,000.

2. With respect to the second cause of action,

the sum of $164,594.80.

3. With respect to the third cause of action, the

sum of $35,955.02.

4. With respect to the fourth cause of action,

tlie sum of $150,000.

5. With respect to the fifth cause of action, tlie

sum of $9,297.04.

(). With resj)ect to the sixtli cause of action, the

sum of $428,127.
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7. For his costs incurred herein.

KING, MILLER, ANDERSON,
NASH & YERKE,

/s/ NORMAN J. WIENER,

/s/ PAUL R. MEYER,
Attorneys for Plaintiff.

[Endorsed] : Filed September 30, 1957.

[Title of District Court and Cause.]

MOTION TO DISMISS AND IN THE
ALTERNATIVE FOR SUMMARY JUDGMENT

Comes now the LTnited States of America, defend-

ant herein, appearing by C. E. Luckey, United

States Attorney for the District of Oregon, and re-

s]iectfully moves the Court that the above-entitled

cause be dismissed on the following grounds

:

1. The Complaint does not state facts to consti-

tute a claim upon which relief can be granted.

2. The Complaint shows on its face that the al-

leged tortious act occurred in *' approximately May,

1955" and the records of this Court show that the

action w^as not filed until September 30, 1957, and

thus the action has been tolled by Title 28, United

States Code, Section 2401.

3. The acts complained of as allegedly tortious

are not within the provisions of the Federal Tort
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Claims Act because they allegedly arose under cir-

cumstances showing the exercise of a discretionary

function incognizable under the Federal Tort Claims

Act by reason of Title 28, United States Code, Sec-

tion 2680(a).

4. That the acts complained of may not subject

the defendant to damages as an interference with

contract relations by reason of Title 28, United

States Code, Section 2680(h).

5. Particularly referring to plaintilf's sixth

cause of action, defendant moves to dismiss the said

cause of action because the plaintiff has alleged no

facts giving him standing to sue.

6. Particularly referring to plaintiff's sixth

cause of action, defendant moves to dismiss the said

cause of action because the plaintiff has failed to

join Aleutian Homes, Inc., an indispensable party to

said cause of action.

In the alternative the defendant respectfully

moves the Court that summary judgment be entered

in favor of the defendant pursuant to Rule 56, Fed-

eral Rules of Civil Procedure, because the United

States of America was not a party to the completion

agreement complained of in the complaint, a copy

of which is hereto attached as Exhibit A, and the

parties to the agreement waived any rights against

the Housing and Home Finance Agency arising

from actions taken by and under the agreement.
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Respectfully submitted,

/s/ C. E. LUCKEY,
United States Attorney for the District of Oregon,

of Attorneys for Defendant.

Affidavit of service by mail attached.

[Endorsed] : Filed February 14, 1958.

[Title of District Court and Cause.]

ORDER DENYING MOTION TO DISMISS

This matter coming on for hearing on April 28,

1958, upon defendant's motion to dismiss and in the

alternative for summary judgment, and the court

having heard argument thereon, and briefs having

been submitted thereon by both parties hereto, and

the defendant at said hearing having withdrawn its

alternative motion for summary judgment, and the

court being fully advised in the premises, now,

therefore, it is hereby

Ordered that defendant's motion to dismiss be

and the same hereby is denied with leave to defend-

ant to renew said motion at the time of pretrial.

Dated this 28th day of April, 1958.

/s/ GUS J. SOLOMON,
Judge.

[Endorsed] : Filed April 28, 1958.
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[Title of District Court and Cause.]

ANSWER

United States of America, Defendant, answering

the complaint herein, respectfully shows this court

as follows:

First Cause of Action

I-IV.

Defendant admits the allegations of Paragraphs

I, II, III, and IV.

V.

Answering Paragraph V, defendant admits that

this action purports to be brought under Title 28,

USCA, Sees. 1346(b) and 2671 through 2680, but

denies that such provisions confer jurisdiction upon

this Court as the cause of action alleged herein is

not cognizable under those sections of the law. The

Government admits that the matter in controversy,

exclusive of costs, exceeds the sum of $3,000,00.

VI.

Answering Paragraph VI, defendant is unin-

formed as to whether in 1951 and 1952 the Secretary

of the Navy ''expressed interest" in securing the

construction of a Housing Project at Kodiak,

Alaska, and therefore denies said allegation.

VII.

Defendant denies each and all of the allegations

in Paragraph VII.
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VIII.

Defendant admits the first two sentences of Para-

graph VIII. Defendant admits that FIIA in accord-

ance with Section 203 of the National Housing Act,

as amended, issued commitments to Brice Mortgage

Company, an approved FHA inortgag(^e, to insure

mortgages on the 344 dwellings to be built in the

housing project, provided snch mortgages were in

conformity with the law and with the rules, regula-

tions and requirements of FHA. Defendant denies

that FHA in issuing said connnitments acted u])on

the request of the Secretary of the Navy and denies

that in issuing said commitments FHA did so in

order to induce Aleutian Homes, Inc., to constT'uct

said housing project.

IX.

Defendant admits that Federal National Mort-

gage Association ("FNMA") issued commitments

to Brice Mortgage Company to jiui-chase at ])ar

such FHA insured mortgages as might be executed

on the dwellings in the housing project, provided

that such insured mortgages were in conformity

with the requirements of FNM7\. Dc^fendant denies

that FNMA in issuing said commitments did so in

order to induce Aleutian Homes, Inc., to construct

said project.

X.

Defendant admits that HHFA agreed to lend to

Aleutian Homes, Inc., the sum of $4,230,000 in ac-

cordance with the provisions of the Loan Author-

ization dated Januray 15, 1953, as amended, a copy
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of which is annexed hereto as Exhibit 1. Defendant

admits that said loan was intended as interim fi-

nancing for said project and alleges that it was a

condition to the granting of said loan and to the

disbursement thereof that Aleutian Homes, Inc.,

should provide permanent financing. In accordance

with such requirement Ah^utian Homes, Inc., en-

tered into a certain take-out agreement dated June

2, 1953, as amended, a copy of which and copies of

the amendments to which are annexed hereto as

Exhibits 2, 3, and 4. Defendant admits that HHFA
advanced $4,192,717.10 for the construction of the

project. Except as so admitted, the allegations of

paragraph X are denied.

XI.

Answering Paragraph XI, defendant denies that

Aleutian Homes, Inc., on or about April 27, 1953,

executed a Loan Authorization. Defendant admits

that on or about April 27, 1953, the said Aleutian

Homes, Inc., executed various instruments, con-

tracts and other documents, among others being the

following:

(a) Note dated April 27, 1953, in the principal

amount of $4,230,900.00 with interest at 5% per

annum, payable to defendant and due December 31,

1953, the maturity of which was extended to become

due October 31, 1955.

(b) Deed of Trust conveying and mortgaging

the Housing Project, real estate and appurtenances
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to Trustees as security for the payment of the afore-

said note.

(c) Building Loan Agreement dated April 27,

1953, executed by Aleutian Homes, Inc., pursuant

to which the said Aleutian Homes, Inc., agreed to

construct said Housing Project with the ]:)roceeds

of the aforesaid loan, such construction to be com-

pleted by October 31, 1953, the date of completion

being later extended to September 24, 1954,

(d) Take-out Agreement dated June 2, 1953, as

amended, executed by Briee Mortgage Company

and Aleutian Homes, Inc., and plaintiff (herein-

after called '^Woodbury"), in accordance with

which Brice Mortgage Company, at the instance of

Aleutian Homes, Inc., and Woodbury, agreed, in

conformity with the requirements of the Loan Au-

thorization, to furnish permanent financing for the

Housing Project.

XIL
Answering Paragraph XII, defendant admits

that construction of said Housing Project com-

menced in 1953.

XIII.

Answering Paragi'aph XIII, defendant admits

that the constmction of such Project did fall behind

schedule, and that by the end of 1953 only a portion

of the construction of said Project was completed.

Defendant denies, that such failure in maintaining

the schedule of construction was due to difficulties

unforeseen by Woodbuiy and Aleutian Homes, Inc.,

but anticipated and known to defendant, and alleges
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that certain of the difficulties, including the submis-

sion to defendant of false and misleading- applica-

tions for payment, were known to plaintiff and

concealed from defendant. Defendant admits that

work on said Housing Project came to a halt in

November 1953, with the Project in an incomplete

state of construction, and mechanics' liens and other

claims were filed or asserted by various creditors,

alleging that moneys due them for work, materials

and services supplied or furnished by them re-

mained due and unpaid.

XIV.

Defendant denies (except as otherwise stated

herein) each and all of the allegations in Para-

graph XIV and alleges that Woodbury and Aleu-

tian Homes, Inc., following the abandonment of

construction, desired to salvage whatever equity

said Aleutian Homes, Inc., possessed in the said

Housing Project, and to pay off the claims relating

thereto. In the interest of doing so, said Aleutian

Homes, Inc., and Woodbury and other persons for-

mulated among themselves and presented to the

Administrator of HHFA an Agreement contemplat-

ing the completion of the Housing Project, the

disbursement of the balance of the proceeds of the

government loan, and the payment, to the extent

feasible, of claims and debts relating to said Hous-

ing Project, which said Agreement Aleutian Homes,

Inc., and Woodbury urged the Administrator to

sign aiul accept. The Administrator declined to sign

any such Agreement but agreed to offer no objection



United States of America 25

thereto, and, accordingly, Aleutian Homes, Inc.,

Woodbury and others entered into and executed a

certain Completion Agreement dated April 24, 1954,

a ti'ue and correct copy of which is attached hereto

and made a part hereof as Exhibit 5. As appears

from said Completion Agreement, neither the Ad-

ministrator nor the defendant undertook any obli-

gation whatsoever to complete the said Project or

to obtain permanent financing or to operate said

Project until permanent financing arrangements

were completed. The obligation to furnish perma-

nent financing remained incumbent upon Aleutian

Homes, Inc.

XV.
Defendant admits that by reason of the default in

payment of the obligation of Aleutian Homes, Inc.,

evidenced by its Note, it instituted proceedings for

the foreclosure of the mortgage security and the col-

lection of the debt in a certain proceeding filed in

the United States District Court for the District of

Alaska, sitting at Anchorage, in a cause entitled

United States of America v. Aleutian Homes, Inc.,

et ah, wherein the Court appointed a Receiver to

take possession and custody of the mortgaged Hous-

ing Project and the collateral security for the in-

debtedness of said Aleutian Homes, Inc., to the

United States. Except as so admitted, defendant

denies the allegations of Paragraph XV. Defendant

alleges that the complete control, direction and man-

agement relating to the completion and operation

of the Housing Project was vested in a certain

Project Manager appointed, named and designated
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by said Aleutian Homes, Inc., as its Agent, in a

certain Agreement (herein called "Project Man-

agement Agreement") dated April 24, 1954, exe-

cuted by said Aleutian Homes, Inc., and approved

in writing by Woodbury, a copy of which is annexed

hereto as Exhibit 6.

XVI.

Answering Paragraph XVI, defendant admits

that the actual construction of said Project was

completed during the latter part of 1954. Defend-

ant denies that HHFA collected and reserved to its

own use rental from said Housing Project in the

sum of $1,114,800.20. Defendant alleges that all such

rentals and revenues were collected by Aleutian

Homes, Inc., and placed to its credit and account in

the United States National Bank, Portland, Oregon,

in Special Account No. 3, under Depository Agree-

ment dated May 6, 1954, permitting the disburse-

ment of such funds by said Aleutian Homes, Inc.,

from said special account, but only for authorized

and legitimate purposes upon the counter-signature

of the Administrator or his designee.

XVII.

Defendant denies each and all of the allegations

of Paragraph XVII. Defendant alleges that Wood-

bury, for the purpose of inducing the defendant to

disburse the balance of the proceeds of the Govern-

ment loan, executed a certain Overhead Agreement

dated April 24, 1954, a true and correct copy of

which is annexed hereto as Exhibit 7. Under the
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terms of said Agreement, Woodbury obligated him-

self to pay to the Government the sum of $15,000 a

month for overhead expenses in connection with

the completion and operation of said Project.

Woodbury made such payments for a period of

five months, aggregating $75,000.00, but failed and

refused to pay the monthly installments of $15,000

due thereafter, and said default continues to this

date.

XVIII.

Defendant denies each and all of the allegations

of Paragraph XVIII, and specifically denies that it

entered into any fiduciary relationship with Wood-

bury, Aleutian Homes, Inc., or others, and denies

that the Completion Agreement establishes or pur-

ports to establish any such relation.

XIX.
Defendant denies each and all of the allegations

of Paragraph XIX, and alleges that it was the obli-

gation of Aleutian Homes, Inc., to furnish perma-

nent financing to pay the interim loan made by the

Government to said Aleutian Homes, Inc., and that

it was the obligation of Aleutian Homes, Inc., to

meet all requirements and conditions of FHA and

FNMA for the issuance of commitments and for

maintaining in full force and effect any and all

FHA and FNMA commitments with respect thereto,

including the Take-out Agreement, as amended, of

Brice Mortgage Company. Notwithstanding such

obligation, the said Aleutian Homes, Inc., and

Woodl3ury, determined that the costs of meeting the
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conditions required to maintain said FHA and

FNMA commitments in full force and effect were

too high and the said Aleutian Homes, Inc., and

Woodbury requested the defendant, in writing, for

leave for said Aleutian Homes, Inc., to permit such

commitments to lapse. A true and correct copy of

such written request is attached hereto as Exhibit

8. The defendant offered no objection thereto, and

Aleutian Homes, Inc., and Woodbury caused such

commitments to lapse and terminate.

XX.
Defendant denies each and all of the allegations

of Paragraph XX, except that it admits that fore-

closure proceedings were filed in the United States

District Court for the District of Alaska, in the

proceedings entitled United States of America v.

Aleutian Homes, Inc., et al., and except that the

defendant admits that it caused $122,300.00 to be

withdrawn from Special Account No. 3 held in the

United States National Bank, Portland, Oregon, in

accordance with the provisions of the Depository

Agreement dated May 6, 1954, relating to such Spe-

cial Account. The Depository Agreement expressly

provides that upon the default by Aleutian Homes,

Inc., in the payment of its indebtedness, the Admin-

istrator may withdraw the funds in such Special

Account for application on the amount due the

defendant. Defendant alleges that it never assumed

the obligation to secure for Aleutian Homes, Inc.,

permanent financing; this was the express obliga-

tion of Aleutian Homes, Inc.
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XXI.
The defendant denies each and all of the allega-

tions of Paragraph XXI.

Second Cause of Action

I.

Answering Paragraph T, defendant realleges

Paragraphs I to XVI inclusive, of its Answer to

the first cause of action.

II.

Answering Paragraph II, defendant denies the

allegations thereof for lack of knowledge and in-

formation sufficient to form a belief as to their

truth.

III.

Answering Paragraph III, defendant realleges

Paragraphs XVI to XX, inclusive, of its Answer to

the first cause of action.

IV.

Defendant denies the allegations of Paragraph

IV.

Third Cause of Action

I.

Answering Paragraph I, defendant realleges Par-

agraphs I through XVI, inclusive, of its Answer to

the first cause of action.

II.

Answering Paragraph TI, defendant demies the
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allegations thereof for lack of knowledge or infor-

mation sufficient to form a belief as to their truth.

III.

Answering Paragraph III, defendant realleges

Paragraphs XVII through XX, inclusive, of its

Answer to the first cause of action.

IV.

Defendant denies the allegations of Paragraph

IV.

Fourth Cause of Action

I.

Answering Paragraph I, defendant realleges Par-

agraphs I to XVI, inclusive, of its Answer to the

first cause of action.

II.

Defendant denies the first sentence of Paragraph

II for lack of knowledge or information sufficient

to form a belief as to its truth, and denies that any

agreement exists that shares of preferred stock,

owned by Woodbury, were to be redeemed by Aleu-

tian Homes, Inc. Any such redemption of such

shares of preferred stock (a) would be unlawful and

in fraud of creditors until all debts of Aleutian

Homes, Inc., including its indebtedness to defend-

ant, are first paid; (b) if made, should be paid in

cash to defendant as the pledgee of such shares of

preferred stock, and in accordance with the assign-

ment to defendant in the Standby Agreement dated

April 27, 1953, executed by Woodbury.
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III.

Answering Paragraph III, defendant realleges

Paragraphs XVII throngh XX, inclusive, of its

Answer to the first cause of action.

IV.

Defendant denies the allegations of Paragraph

IV.

Fifth Cause of Action

I.

Answering Paragraph I, defendant realleges Par-

agraphs I through XVI, inclusive, of its Answer

to the first cause of action.

II.

Answering Paragraph II, defendant denies each

and every allegation thereof.

III.

Answering Paragraph III, defendant realleges

Paragraphs XVII through XX, inclusive, of its

Answer to the first cause of action.

IV.

Defendant denies the allegations of Paragraph

IV.

Sixth Cause of Action

I.

Answering Paragraph I, defendant realleges Par-

agraphs I through XVI, inclusive, of its Answer

to the first cause of action.
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II.

Defendant denies each and all of the allegations

of ParagTaph II. Defendant alleges that the pres-

ent fair market value of said Housing Project is

substantially less than the amount now due and

owing defendant. Defendant further alleges that

the 799 shares of common stock in the name of

Woodbury were heretofore pledged, assigned and

delivered to defendant as security for the indebted-

ness of Aleutian Homes, Inc., and the obligations of

said Woodbury, and the said Woodbury has no

right, title or interest in said shares until the in-

debtedness and obligations due defendant are paid

and discharged in full.

III.

Answering Paragraph III, defendant realleges

Paragraphs XVII through XX, inclusive, of its

Answer to the first cause of action.

IV.

Defendant denies the allegations of Paragraph

IV.

Second Defense

The Complaint fails to state a claim upon which

relief can be granted.

Third Defense

The Comi:)laint is not cognizable under the Fed-

eral Tort Claims Act, and the Court is therefore

without jurisdiction of the subject matter thereof.
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Fourth Defense

The chiims asserted by Plaintitf are barred by the

Statute of Limitations.

Fifth Defense

The alleged Agreement as set forth in the Com-

plaint, by an officer or employee of the United

States with Aleutian Homes, Inc., to find, obtain,

and cause some third party to discharge the indebt-

edness of Aleutian Homes, Inc., to the United

States, is void and not binding upon the United

States and cannot give rise to a cause of action

against the United States.

Wherefore, defendant prays that the Complaint

herein be dismissed, with costs.

/s/ C. E. LUCKEY,
United States Attorney.

[Endorsed] Filed June 2, 1958.

[Title of District Court and Cause.]

PRETRIAL ORDER

On the 15th day of July, 1960, the above-entitled

action came on for pretrial before the undersigned

judge of the above-entitled court; plaintiff ap-

])ear('d by and through King, Miller, Anderson,

Nash & Yerke, Norman J. Wiener, and Paul R.

Meyer, of his attorneys, and defendant appeared by

C. E. Luckey, United States Attorney for the Dis-
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trict of Oregon, of attorneys for the defendant.

Thereupon, the following proceedings were had.

Statement of the Case

Plaintiff has commenced this action alleging ju-

risdiction pursuant to the Federal Tort Claims Act

(Title 28, USCA, §§ 1346(b) and 2671 through

2680). Plaintiff filed the complaint on Sei)tember

30, 1957, alleging Oregon residence and ownership

of 799 of 800 shares of stock of a total of 800 issued

of Aleutian Homes, Inc.

Plaintiff alleges that after the Secretar}^ of the

Navy had expressed interest in securing housing for

naval personnel at Kodiak, Alaska, the Federal

Housing Administration issued firm commitments

for mortgage insurance for a housing project to be

owned, constructed and operated by Aleutian

Homes, Inc., and that Federal National Mortgage

Association issued firm commitments to purchase

the Federal Housing Administration insured mort-

gages in the total amount of $4,700,000. Plaintiff

further alleges that in furtherance of a policy to

maintain prefabricated house production capacity,

and support the needs of naval personnel, the Hous-

ing & Home Finance Agency agreed to lend Aleu-

tian Homes, Inc., $4,230,000 constituting 90% of

the amount of the FHA and FNMA commitments,

as an interim loan, and that HHFA advanced a

total of $4,192,717.10 for the construction of the

project, and that loan documents for said loan were

executed on or about April 27, 1953.
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Plaintiff alleges that unforeseen difficulties de-

layed the construction schedule, and that comple-

tion was threatened by lien creditors and claimants

and that HHFA formulated and entered into a com-

pletion agreement with plaintiff, Aleutian Homes,

Inc., creditors and others, by which HHFA under-

took to pay existing creditors, cause completion of

the project and operate it until permanent financing

arrangements were completed. Plaintiff alleges that

pursuant to the completion agreement, HHFA as-

sumed complete control of the project from Febru-

ary 26, 1954, until about June 14, 1957, when HHFA
allegedly secured an order from the U. S, District

Court for Alaska appointing a receiver. Plaintiff'

further alleges completion of the project, about Oc-

tober 26, 1954, and that HHFA collected and re-

served to its own use, rents from the project

amounting to $1,114,800.20.

Also, that plaintiff, under the completion agree-

ment, advanced $75,000 as overhead to complete

the project, to be repaid from FNMA mortgage

purchase.

Plaintiff alleges that HHFA entered into the

completion agreement and occupied a fiduciary rela-

tionship to the plaintiff, Aleutian Homes, Inc., cred-

itors, and other interested parties thereto, and

complains and alleges that in approximately May
3955, HHFA permitted the commitments of FHA
and FNMA to lapse, and carelessly and negligently

or deliberately and wilfully refused to secure long-

range financing, seized the bank account of Aleu-
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tian Homes, Inc., and commenced foreclosure pro-

ceedings against the project in the name of the

United States of America against named parties

and others claiming interest in the real estate de-

scribed in the complaint, being Civil A-13484, Third

Judicial District, Anchorage, Alaska.

Plaintiff thereafter complains that he was dam-

aged in the amount of $75,000 and adding an allega-

tion that among the claims to be paid out of the

FNMA mortgage purchase was a claim of $150,000

to the Bank of California, NA, which plaintiff was

obliged to pay with interest as an accommodation

endorser, totaling $164,594.80, for which sum plain-

tiff asserts a second cause of action.

As a third cause of action, plaintiff alleges that he

was compelled to pay a bond premium by reason

of a personal guaranty, together with costs incident

to the defense of the claim and interest, which plain-

tiff alleges was also to be paid from the FNMA
funds. Plaintiff seeks $35,955.02 on this count, in-

cluding $2,412.93 legal fees.

As a fourth cause of action, alleging that he was

to be paid therefor, from FNMA funds, plaintiff

claims $150,000 for preferred stock shares ex-

changed for initial advances which the plaintiff

alleges were to be redeemed by Aleutian Homes,

Inc., from FNMA funds by the mortgage pur-

chasers.

A fifth cause of action has been abandoned by

plaintiff for unidentified disbursements claimed.



United States of America 37

A sixth cause of action contends that Aleutian

Homes, Inc., has an equity in the project based

upon an asserted fair market value of $5,800,000

against alleged claims payable under the comple-

tion agreement in the total amount of $5,370,805.97,

and plaintiff claims damage for 799/800ths of the

difference, or $428,127.

Defendant filed a motion to dismiss, which the

court denied, with leave to renew at pretrial. De-

fendant renews the motion.

In the motion, defendant moves dismissal on

grounds: (1) The complaint fails to state facts to

constitute a claim upon which relief can be granted

;

(2) that the complaint shove's on its face that the

alleged tortious act occurred in "approximately

May 1955," and the records of this court show that

the action was not filed until September 30, 1957,

and is barred by 28 USC 2401 ; (3) that the com-

plained of acts would not be actionable because they

involve the exercise of a discretionary function

under 28 USC 2680(a); (4) that the acts com-

plained of could not subject the defendant to dam-

ages, as an interference with contract relations, by

reason of 28 USC 2680(h)
; (5) that as to plain-

tiff's sixth cause of action, he has alleged no facts

giving him standing to sue; (6) that as to |)lain-

tiff's sixth cause of action, he has failed to join

Aleutian Homes, Inc., an indispensable party.

Defendant has also filed an answer and counter-

claim and amended counterclaim.
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Til its answer, defendant denies that the allega-

tions of the complaint ar(^ cognizable under the

Federal Tort Claims Act, admits the incorporation

of Aleutian Homes, Inc., for the purposes of own-

ing, constructing and operating the project, and

alleges that FHA issued commitments to Brice

Mortgage Company, an approved FHA mortgagee,

to under Section 203 of the National Housing Act, as

amended, insure mortgages on the 344 dwellings to

b(> built in the housing project, provided the mort-

gages conformed with FHA requirements.

Defendant asserted that FNMA issued commit-

ments to Brice Mortgage Company to purchase at

par, such FHA-insured mortgages as might be exe-

cuted on the dwellings in the housing project, pro-

vided the insured mortgages conformed with the

requirements of FNMA.

Defendant admits that HHFA agreed by an

amended loan authorization attached as an exhibit

to th(> answer, to lend Aleutian Homes, Inc.,

$4,230,900 in accordance therewith, as interim fi-

nancing, conditioned upon Aleutian Homes, Inc.'s

providing permanent financing, and that in accord-

ance with such requirement, Aleutian Homes, Inc.,

entered into take-out agreements, copies of which

are attached as exhibits, by which Brice Mortgage

agreed to disburse mortgage loans on FHA-insured

dwellings in the project, the proceeds to apply on

the HHFA loan until it be paid in full.

Defendant denies plaintiff's allegation that plain-

tiff executed a loan authorization and alleged that
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among other documents, Aleutian Homes, Inc., on

or about April 27, 1953, executed a note dated April

27, 1953, in the principal amount of $4,230,900, with

interest at 5% per amium, payable to defendant an.d

due December 31, 1953, the maturity of which was

thereafter extended to October 31, 1955, a deed of

trust as security for payment of the note, a building

loan agreement, pursuant to which Aleutian Homes,

Inc., agreed to construct said ]iroject with the ])ro-

ceeds of said loan by October 31, 1953, later ex-

tended to September 24, 1954, and the take-out

agreement by which Brice Mortgage Company

agreed with Aleutian Homes, Inc., in conformity

with the loan authorization, to furnish permanent

financing for the housing project.

The defendant admits that construction fell be-

hind schedule, but alleges that the difficulties wei'e

unknown to defendant and the submission of false

and misleading applications for payment were

known to the plaintiff and concealed from the de-

fendant and that thereafter liens and claims halted

construction. Defendant denies that HHFA formu-

lated and entered a completion agreement follow-

ing abandonment of construction, and alleges that

plaintiff Woodbury and Aleutian Homes, Inc., de-

sired to salvage any possible equity in and pay off

the claims relating to the project, and formulated

among themselves and presented to the Adminis-

trator of HHFA an Agreement, contemplating com-

pletion of the Housing Project, the disbursement of

the balance of the proceeds of the government loan.
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and the payment to the extent possible of claims and

debts relating to said Housing Project, which

Agreement Aleutian Homes, Inc., and Woodbury

urged the Administrator to sign and accept. De-

fendant asserts that the Administrator declined to

sign any such Agreement but agreed to offer no

objection thereto, and accordingly Aleutian Homes,

Inc., Woodbury, and others, entered into and exe-

cuted a certain Completion Agreement, dated April

24, 1954, of which a copy was attached as an exhibit

to the Answer. Defendant asserts that under the

Completion Agreement neither the Administrator

nor the defendant undertook any obligation to com-

plete the project or obtain permanent financing or

to operate the project until permanent financing ar-

rangements were completed—but that the obligation

to furnish permanent financing remained incumbent

upon Aleutian Homes, Inc.

Defendant admits institution of foreclosure pi'o-

ceedings and that the Court appointed a receiver to

take possession of the mortgaged Housing Project

and the collateral security of the said Aleutian

Homes, Inc., to the United States. Defendant fur-

ther asserts that the complete direction and manage-

ment relating to the completion and operation of the

Housing Project was vested in a Project Manager

appointed by Aleutian Homes, Inc., as its agent in a

''Project Management Agreement," dated April 24,

1954, executed by Aleutian Homes, Inc., and ap-

proved in writing by plaintiff Woodbury, a copy of

which is attached to the Answer.
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Defendant denies HHFA collected rents and I'e-

served them to its use. Defendant asserts that the

rentals were collected by Aleutian Homes, Inc.,

and placed to its account in a special account under

Depository Agreement, dated May 6, 1954, permit-

ting disbursement for authorized purposes upon

countersignature of Administrator or his designee.

Defendant further asserts that to induce the de-

fc^ndant to advance the balance of the proceeds of

the loan plaintiif executed an overhead agreement

on April 24, 1954, copy being annexed as an exhibit

to the Answer, by which it is alleged Woodbury

obligated himself to pay $15,000 per month for

overhead expenses in the completion of the project,

l)ut after five months, defaulted on future due in-

stallments.

Defendant specifically denies entering into any

fiduciary relationshii^ and denies that the Comple-

tion Agreement establishes or purports to establish

such relationship.

Defendant alleges that it was the obligation of

Aleutian Homes, Inc., to furnish permanent financ-

ing to pay the interim loan made by the government,

to meet all requirements of FHA and FNMA for

commitments, and their remaining in force, includ-

ing the take-out agreement with Brice Mortgage

Company, but that Aleutian Homes, Inc., and

Woodburv determined that the costs of maintaining

the commitments of FHA and FNMA in force were

too high and Aleutian Homes, Inc., and Woodbury
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made a written request for leave for Aleutian

Homes, Inc., to permit the commitments to lapse.

A copy of the request was attached as an exhibit to

the Answer.

Defendant admits that it caused $122,300 to be

withdrawn from the rental deposit account in ac-

cordance with the provisions of the Depository

Agreement dated May 6, 1954, which expressly au-

thorized the Administrator in event of default to

withdraw said funds and apply them on the debt

due defendant. Defendant alleges it never assumed

the obligation to secure permanent financing but

that this was the express obligation of Aleutian

Homes, Inc.

Defendant generally denies other allegations of

Count I of the Complaint.

Defendant generally urges the same answer to the

plaintiff's second and third causes of action.

Defendant generally urges the same answer to the

plaintiff's fourth cause of action but in addition

alleges that redemption by Aleutian Homes, Inc., of

Woodbury's shares of preferred stock would be

unlawful and in fraud of creditors until all debts

of Aleutian Homes, Inc., including those to defend-

ant are first paid, and if redeemed should be paid

to defendant in cash as the pledgee of such shares

and in accordance with the assignment to the de-

fendant in the Standby Agreement dated April 27,

1953, executed by plaintiff Woodbury.
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Defendant generally urges as to Count VI of the

Complaint the answer to Count I and further al-

leges that the present fair market value of the hous-

ing project is substantially less than the sum due

and owing to defendant and that the 799 shares of

common stock in the name of Woodbury were

pledged and assigned and delivered to defendant as

security for the indebtedness of Aleutian Homes,

Inc., and the obligation of Woodbury, and Wood-

bury has no right, title or interest in the shares

until the indebtedness due defendant be paid in full.

As additional defenses the defendant alleges:

As a second defense that the Complaint fails to

state a claim upon which relief can be granted, as

a third defense the Complaint is not cognizable

under the Federal Tort Claims Act and that the

Court is therefore without jurisdiction of the sub-

ject matter of the action, for a fourth defense that

the claims of the plaintiff are barred by the statute

of limitations, and as a fifth defense that the alleged

agreement to find, obtain and cause some third

party to discharge the indebtedness of Aleutian

Homes, Inc., to the United States is void and not

binding on the United States and cannot give rise

to a cause of action against the United States.

*

In addition to reasserting the defenses pleaded in

this pretrial order (pages 3 to 7, inclusive herein),

the defendant asserts by contention as additional

defenses to the complaint

:
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1. The defendant's motion to dismiss the Com-

plaint should be allowed.

2. That the United States can be made a fidu-

ciary only by its express consent, and no such con-

sent has been given herein.

3. That the plaintiff, not having sought relief

in the foreclosure proceedings of which he com-

plains, the results of which alone can determine the

worth of Aleutian Homes, Inc., stock, should be

estopped and barred from his asserted causes of

action herein, or in the alternative the proceedings

under the Complaint in this action should be abated

until conclusion of the proceedings in Civil A-13484,

Third Judicial District of Alaska.

4. That by reason of paragraphs 13 and 18 of

the Completion Agreement, the Borrower's Request

dated April 23, 1954, the Standby Agreement ex-

ecuted April 27, 1953, and by other collateral docu-

ments and writings executed by plaintiff, he is

estopped to assert the action herein.

5. That the statutory authority alleged by plain-

tiff as a basis for suit against the Administrator of

HHFA, not made a party herein, does not waive

the immunity of the United States, defendant

herein,

6. That the decisions of the Administrator to

not advance further funds to extend the FHA and

FNMA commitments, and to foreclose were dis-

cretionary functions and not actionable under 28

use 2680(a).
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7. That insofar as plaintiff appears to rely on

allegations that the Administratoi' or other officials

of the defendant misrepresented circumstances re-

lating- to occupancy, long-term finance or other ex-

pectations or conditions, such allegations give rise

to no cause of action by reason of 28 USC 2680(h).

8. That plaintiff has failed to allege any negli-

gent or wrongful act or omission of defendant

jn'oximately causing' the damages complained of,

the defendant committed no negligent or wrongful

act, and no negligent or wrongful act or omission

of defendant was the cause of the damages asserted

by plaintiff.
* * *

The parties, subject to the approval of the Court

stipulate and agree that the issues raised by defend-

ant's motion to dismiss, and the controverted issue

of alleged fiduciary status of the defendant be seg-

regated from and heard in advance of the other

issues raised.

The parties further stipulate and agree that the

pleadings insofar as they are enlarged by the con-

tentions of the parties herein shall be deemed

amended to conform to this pretrial order.

It is further agreed by the parties that:

(1) Plaintiff makes no contention that the plain-

tiff executed a Loan Authorization.

(2) Plaintiff makes no contention as to Count

T of the Amended Counterclaim that the defendant

is not the real party in interest.
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(3) Plaintiff makes no contention that Aleutian

Homes, Inc., did not duly execute an Assignment

of Claims dated April 23, 1954, a copy of which is

attached to the Amended Counterclaim.

Agreed Facts

The following agreed facts shall he considered as

evidence for all purposes, subject only to objections

as to relevancy.

I. Government Agencies Involved

A. Housing and Home Finance Agency and Hous-

ing and Home Finance Administrator.

HHFA was created by the Reorganization Plan

No. 3 of 1947 (61 Stat. 954, 5 U.S.C.A., Section

133y-16). Under this plan the various functions of

the government relating to housing were consoli-

dated within HHFA. At present, HHFA consists

of five constituent agencies or units dealing with

various aspects of the national housing program:

(1) Federal Housing Administration (herein-

after referred to as "FHA"), an agency created by

the President pursuant to authorization by Con-

gress, which engages in programs of mortgage in-

surance.

(2) Federal National Mortgage Association, a

statutory corporation (hereinafter referred to as

"FNMA"), which provides a secondary market for

the purchase and discounting of mortgages.
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(3) Urban Renewal Administration, an agency

concerned with programs of urban renewal and

slum clearance.

(4) Public Housing Administration, an agency

which deals with programs relating to federally fi-

nanced housing,

(5) Community Facilities Administration (here-

inafter referred to as "CFA"), an agency which

engages in a variet}^ of programs relating to hous-

ing and community facilities not covered by the

other four constituent agencies. CFA was formerly

called the Commmiity Facilities and Special Opera-

tions branch (CF&SO), but the change in its name

did not affect its functions or authority. Among the

programs administered by CFA were those related

to Alaska housing and prefabricated housing.

The agencies related to Urban Renewal and Pub-

lic Housing had no connection with the Aleutian

Homes project.

The Housing and Home Finance Administrator

(hereinafter referred to as "Administrator") is

the head of HHFA and is responsible for the gen-

eral supervision and coordination of the statutory

functions of the constituent agencies of HHFA.

1. Prefabricated Housing Program

The original interest of the government in pre-

fabricated housing was contained in the Veterans

Emergency Housing Act of 194b, 60 Stat. 207,

Chapter 268, Section 12(a). The government func-
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tions relating to this program of prefabricated

housing were, at that tinae, vested in the Recon-

struction Finance Corporation, a corporation (here-

inafter referred to as "RFC"). The powers of RFC
whicli were applica))le to its functions m the field

of ])refa])ricated housing were set out in 15

U.S.C.A., Section 603. The powers and functions

of RFC which related to prefalDricated housing

were transferred to HHFA by Reorganization

Plan No. 23 of 1950 (64 Stat. 1279; 5 U.S.C.A.,

Section 133z-15), as limited by statute. By Title 12

U.S.C. Section 1723(d) the functions of HHFA
under Section 2 of Reorganization Plan No. 22 of

1950 were transferred to FNMA August 2, 1954.

Provisions for the making of loans for prefabri-

cated housing were added as Section 102a of the

Housing Act of 1948 (62 Stat. 1268) by the Criti-

cal Defense Housing Areas Act of 1951 (65 Stat.

293: 12 U.S.C.A., Section 1701g-l).

The powers given the Housing and Home
Finance Administrato]- with respect to prefabri-

cated housing, set forth in 12 U.S.C.A., Section

1701g-2, include the following:

(A) All the powers and functions transferred

to him by Reorganization Plan No. 23 of 1950.

(B) The powers, functions and duties set forth

in 12 U.S.C.A., Section 1749a, except subsection

(c)(2) thereof.

(C) The power to "take any and all actions

determined by him to be necessary or desirable
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in making, servicing, (.'ompromising, modifying,

liquidating, or otherwise dealing with or realizing

on loans thereunder. Such powers, functions, and

duties may be exercised in the several States, the

District of Columbia, and the Territories and pos-

sessions of the United States."

Included in the powers of the Administrator, set

forth in Section 1749(c) to which reference is made

in Section 1701g-2(I>) as being applicable to the

prefabricated housing program, are the following:

"(3) sue and be sued;

"(4) foreclose on any property or commence

any action to protect or enforce any right con-

ferred upon him by any law, contract, or other

agreement, and bid for and purchase at any fore-

closure or any other sale any property in connec-

tion with which he has made a loan pursuant to

this subchapter. In the event of any such acquisi-

tion, the Administrator may, notwithstanding any

other provision of law relating to the acquisition,

handling, or disposal of real property by the United

States, complete, administer, remodel and convert,

dispose of, lease and otherwise deal with, such

property: Provided, That any such acquisition of

real property shall not deprive any State or politi-

cal subdivision thereof of its civil or criminal juris-

diction in and over such property or impair the

civil rights under the State or local laws of the in-

habitants on such property;

"(5) enter into agreements to pay annual sums

in lieu of taxes to any State or local taxing author-
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ity with respect to any real property so acquired or

owned

;

''(6) sell or exchange at public or private sale,

or lease, real or personal property, and sell or ex-

change any securities or obligations upon such

terms as he may fix;

''(7) obtain insurance against loss in connec-

tion with property and other assets held;

"(8) subject to the specific limitations in this

subchapter, consent to the modification, with re-

spect to rate of interest, time of payment of any

installment of principal or interest, security, or

any other term of any contract or agreement to

which he is a party or which has been transferred

to him pursuant to this subchapter; and;

"(9) include in any contract or instrument

made pursuant to this subchapter such other cove-

nants, conditions, or provisions as he may deem

necessary to assure that the purposes of this sub-

chapter wall be achieved."

2. Independent Offices Appropriation

Act of 1955

The Independent Offices Appropriation Act of

1955 passed on June 24, 1954, as Ch. 359, 68 Stat.

272 (83rd Cong. 2 Sess., Public Law 428) estab-

lished as of June 30, 1954, a revolving fund with

which the Administrator could account for all

assets and liabilities in connection with various pro-

grams, including
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«<* •>: -X- functions transferred under Reorganiza-

tion Plan No. 23 of 1950 (5 U.S.C. 133z-15, note),

or authorized under Sections 102, 102a, 102b, and

102c of the Housing Act of 1948, as amended (12

U.S.C. 1701g-1701g-3 [Prefabricated Housing Pro-

gram] ) ;
* * * notes or other obligations purchased

pursuant to the Alaska Housing Act, as amended

(48 U.S.C. 484(a) );***"

It was further provided

"That said fund shall be available for all neces-

sary exi:)enses (including administrative expenses)

in connection with the liquidation of the programs

carried out pursuant to the foregoing provisions of

law, including operation, maintenance, improve-

ment, or disposition of facilities, and for disburse-

ments pursuant to outstanding commitments

against moneys herein authorized to be credited

to said fund, repayment of obligations to the Treas-

ury, and refinancing and refunding operations on

existing loans * * *"

After non-payment of its note, the Aleutian

Homes, Inc., project was included in the liquidating

])rogram administered by HHFA under the revolv-

ing fund established b}^ this Act.

B. Federal Housing Administration.

FHA was established in 1934 with poAvers as

codified in 12 U.S.C.A., Section 1702. It was trans-

ferred as a constituent agency to HHFA by Reor-

ganization Plan No. 3 of 1947 (61 Stat. 954, 5

I^.S.C.A., Section 133y-16). The powers to insure
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conventional mortgages on individual houses are

contained in Title IT, Section 203, of the National

Housing Act of 1934 (48 Stat. 1248, Chapter 847,

12 U.S.C.A. 1709). That section was amended by

the Housing Act of 1954 (68 Stat. 591) to change

the value ratio of loans which FHA is authorized

to insure thereunder.

Under the provisions of the Alaska Housing Act,

FHA was given authority to insure mortgages in

Alaska in a dollar amount up to 50 per cent higher

than its authority with respect to mortgages on

property located in the United States. Further it

gave FHA authority to insure mortgages in Alaska

without the requirement, applicable to housing in

the states, that the commissioner find the project

to be economically sound or an acceptable risk (63

Stat. 57, 65 Stat. 315, 12 U.S.C.A., Section 1715d).

C. Federal National Mortgage Association

The creation of FNMA and the establishment of

its powers is set out in 12 U.S.C.A., Sections 1716

through 1723d.

FNMA was transferred from the jurisdiction of

RFC to HHFA to be "administered subject to the

direction and control" of HHFA by Reorganiza-

tion Plan No. 22 of 1950 (64 Stat. 1277, 5 U.S.C.A.,

Section 133z-15, as limited by statute. By Title 12

U.S.C. Section 1723(d) and functions of HHFA
under Section 2 of Reorganization Plan No. 22 of

1950 were transferred to FNMA August 2, 1954.

*
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V. DeveloiJmeiit of Proj(;ct

A. Original Interest

Commencing in 1949, the possil)ility of seeming

additional housing for naval and civilian ])ersonnel

connected with the Kodiak Naval Base in Alaska

was discussed among Navy officials, officials of the

Alaska Housing Authority, officials of the City of

Kodiak and officials of FHA. TIk^ jjossibility of se-

curing housing under the Wherry Act (Title VIII

of the National Housing Act, as amended) was

considered and rejection and studies were then

made with respect to the possibility of construction

of an off-base project of some 350 to 400 houses

using conventional FHA assistance under Title II,

Section 203, of the National Housing Act, as

amended.

During 1950-1951, arrangements were made to

secure, as a site for this project, certain land be-

longing to the federal government unde]' the con-

trol of the Bureau of Land Management of the

Department of Interior. Ai'rangements were made

to transfer this land to the Alaska Housing Au-

thority for reconveyance to the City of Kodiak for

use for a project to be built by a sponsor selected

by the City of Kodiak. Subsequently, in accord-

ance with law, the Alaska Housing Authority con-

veyed the land directly to the approved sponsor. It

was determined that the City of Kodiak would

provide streets, the city and Dejiartment of Inte-

rior through Alaska Public Works would provide
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watoT and sewer facilities and schools and the local

REA would provide power. During' 1951, the City

of Kodiak received a commitment from the Alaska

Public Works program for money to construct the

sewer and water facilities in connection Vv'ith the

proposed project.

During 1950 and 1951 considerable surveying of

the site and engineering was carried on on behalf of

the City of Kodiak and a Raymond Lewis of Los

Angeles who was a proposed sponsor for the proj-

ect. In late 1951, Mr, Lewis abandoned interest in

sponsorship of the proposed project.

During 1951, plaintiff became interested in the

promotion of a house panel invented by an archi-

tect, S. C. Horsley. In late 1951, plaintiff financed

a trip by Horsley, R. A. Blanchard and G. K. Gos-

ling to Alaska to investigate the possibility of sell-

ing the Horsley panel for use in houses in Alaska.

In the course of this promotion, Lee C. Bettinger,

the Mayor of Kodiak, was contacted by Gosling

and comm':'nced to interest plaintiff to become spon-

sor of the proposed project in the place of Ray-

mond Lewis.

P). Formation of Aleutian Homes, Inc.

In February 1952, Aleutian Homes, Inc., was in-

corporated under the laws of the State of Oregon
and in February or March 1952, the City of Kodiak
app]'oved Aleutian Homes, Inc., as the sponsor of

the ]n'oposed housing project. Thereafter, the

Alaska Housing Authority conveyed the land se-

lected for the site to Aleutian Homes, Inc.
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C. Financing of Project

1. Long-term Financing

(a) Individual Mortgages by Private Company

The proposed project was intended to be financed

under the provisions of Title II, Section 203, of the

National Housing Act, as amended. Under this pro-

gram, a private moi-tgage agency takes out individ-

ual long-term mortgages on each house included in

the project. With respect to the Kodiak project,

Brice Mortgage Company was selected to act as

the permanent mortgagee.

(b) Insurance of Private Mortgage by FHA.

In order to enable Brice Mortgage Company to

sell the mortgages which it intended to obtain on

each of the houses in the project, it was necessary

for Brice Mortgage Company to obtain a commit-

ment from FHA to insure said mortgages.

In accordance with FHA requirements ^^•!th iv-

spect to the insurance of a project located in Ko-

diak, Alaska, the Secretary of Navy in 1951, with

respect to Raymond Lewds and again in 1952 with

respect to Aleutian Homes, Inc., certified to FHA
(1) the critical urgent need of the Navy for 385

family units for use by military and civilian per-

sonnel at the Kodiak Naval Base, (2) the perma-

nency of the Kodiak Naval Base, and (3) the

ability of such military and civilian personnel to

pay rentals for such units in the amount of $100,

$130 and $150 for small two, large two and three
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bedroom units, iiK-luding' garage and kitchen equip-

ment.

In 1952, FHA appraised the vakie of a 344 unit

project at $5,904,250 and in April 1952, issued for

a stated period its conditional commitment to Brice

Mortgage Company to insure long-range individ-

ual mortgages on each home in a total amount of

$4,706,400, which amount was based on 80 per cent

of the FHA appraised value.

(c) Purchase of FHA Insured Mortgages by

FNMA.

Also in 1952, FNMA issued its commitment to

Brice Mortgage Company to i)urchase at par the

individual long-range mortgages as they were ob-

tained by Brice Mortgage Company and insured

by FHA.

The $4,706,400 to be received from the long-term

financing was to be used by Aleutian Homes, Inc.,

for

(1) repayment of the construction loan from

HHFA $4,230,900; (2) payment of costs of taking

out the permanent individual mortgages; and (3)

any balance remaining as capital.

2. Short-term Interim Loan for Construction

Purposes from HHFA
During 1952, Aleutian Homes, Inc., and Brice

Mortgage Company found it impossible to secure

from private sources the financing required for
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the construction of the project x>i'ior to the obtain-

ing of the long-range financing as set forth above,

and sought assistance from HHFA.

During 1952, negotiations were had between Brice

Mortgage Com])any, acting on behalf of Aleutian

Homes, Inc., and the Community Facilities and

Special Operations Branch of HHFA for the pur-

pose of securing an interim loan for construction

purposes. A final a])plication was made by Aleutian

Homes, Inc., late in 1952 and approved in January,

1953. This interim construction loan bv HHFA was

in the sum of $4,230,900, which constituted 90 per

cent of the amount of the FHA and FNMA com-

mitments with respect to the permanent long-range

financing, the application indicating the difference

between the projected costs and the loan amount

applied for would l)e provided for by the Sponsor,

Aleutian Homes, Inc.

The loan was authorized by a Loan Authorzation

signed by the Administrator, and carried into effect

by documents required by a Building Loan Agree-

ment, including a guaranty of the Loan Agreement

and the guaranty of the construction contract by

R. B. Woodbury, and a promissory note and deed

of trust. Procedures for disbursement under the

loan were provided for in a Loan and Disbursement

Agreement executed by R. B. Woodbury as Presi-

dent, Aleutian Homes, Inc., April 27, 1953. The

construction contracts and stock of Aleutian Homes,

Inc., vrere assigned to the Administrator. A Standby

Agreement was executed by R. B. Woodbur}^, Presi-
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dent, Aleutian Homes, Inc., and R. B. Woodbury,

individually. Performance bonds run to Aleutian

Homes, Inc., and the Administrator.

D. Contractual Arrangements for Construction of

Project.

Contractual arrangements for the construction

of the project under the interim loan from HHFA
were signed in Seattle, "Washington, on April 27,

1953. In general they provided as follows : Aleutian

Homes, Inc., as the owner entered into a ''general

contract" with Kodiak Construction Co., for the

construction of the housing project for the payment

of the sum of $4,230,900 (the total maximum
amount of the HHFA loan). Kodiak Construction

Co., as general contractor in turn contracted with

three subcontractors, plus a freight company, the

total payment under which subcontracts, plus

freight, similarly equaled the sum of $4,230,900 (the

maximum total amount of the HHFA loan). These

subcontracts were as follows

:

1. A "supply contract" entered into with Alex

B. Carlton, doing business as Carlton Liunber Com-

pany, for the purchase of the prefabricated housing

packages.

2. A "site construction contract" entered into

with Pacific Alaska Contractors, Inc., for prepara-

tion of the site.

3. A "construction contract" entered into with

Leo S. Wynans Co., Inc., for the erection of the

prefabricated houses on the prepared sites.
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4. A contract with Coastwise Line for tlie trans-

portation of prefabricated house packages and other

materials from Portland, Oregon, to Kodiak,

Alaska.

VI. Construction of Project to November, 1953

During the summer of 1953, certain difficulties

arose in the preparation of the site and a contro-

versy developed between Kodiak Construction Co.,

speaking through Leo S. Wynans, its agent, and

Pacific Alaska Contractors, Inc. At the time of this

controversy Pacific Alaska Contractors, Inc., ceased

further work on the site preparation and Kodiak

Construction Co., under the direction of Wynans
proceeded to furnish laboi- and materials required

under the site construction contract.

In October and November, 1953, financial diffi-

culties arose in connection with the construction of

the project, and, on November 6, 1953, Pacific

Alaska Contractors, Inc., filed a claim of lien

against the project for the sum of $150,504.43.

Thereupon, construction came to a standstill with

the project approximately 75 per cent completed.

VTI. Formation and Adoption of Completion

Agreement

When construction came to a standstill in the late

fall of 1953, several possibilities of action were

considered. These included foreclosure, completion

of the project by the surety companies, demand

on Ray B. Woodbury for performance, introduc-
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tion of additional money in tlie project in conjunc-

tion with Aleutian Homes, Inc., or in substitution

of Aleutian Homes, Inc., sponsorship, or completion

of th(^ project based upon a completion agreement.

In November, 1953, demand was made on Ray B.

Woodbury under his guarantee. Woodbury failed

to comply with the demand.

In Jaimary, 1954, a completion agreement was

formulated in substantially the form in which it be-

came effective on April 23, 1954. The period from

the end of January through April 23, 1954, was

devoted to securing the necessary consent to placing

the completion agreement in operation.

In general, the completion agreement provided

for the completion of the construction of the proj-

ect and the payment order of claimants, creditors

and completion costs in four Stages. To carry out

this program, Aleutian Homes, Inc., Kodiak Con-

struction Co., and Leo S. Wynans Co., Inc., agreed

to vest in a Project Manager exclusive authority to

take any and all action in connection with the proj-

ect that they would be authorized to take, subject to

rights of HHFA defined therein.

VIII. Completion of Project

Under the completion agreement the project man-

ager (Harry M. Langion) was appointed with certain

prescribed duties and responsibilities and authority

Avith respect to completion of the construction
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and payment of the claims against tlie })i'()ject.

Similarly a construction superintendent (Scott J.

Cross) was selected to take charge of the physical

completion of the project. Under this arrangement,

the construction of 343 houses was completed on

October 26, 1954. The 344th house was not erected

because the lot provided therefor was found un-

suitable for building.

By April 12, 1955, 341 out of the 343 houses con-

structed had passed FHA final inspection. The re-

maining two at that time were unacceptable for

reasons relating to their foundations. Under the

completion agreement, all claims listed in Stages 1

and 2 were paid, while only some of the claims in

Stages 3 and 4 were paid.

IX. Abandonment of Existing Long-Term

Financing Commitments

The permanent individual mortgages were not

taken out on any of said 341 houses and during

June, 1955, the FHA commitments to insure such

mortgages and the FNMA commitments to purchase

such mortgages at par expired.

X. Occupancy of Project

The occupancy of the Kodiak project in terms of

number of houses rented and percentage of number

of houses rented to the number of houses available

for each of the months commencing in 1954 is as

follows

:
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Number Number Percentage
of Houses of Houses of

Date Available Rented Occupancy

July, 1954 35 32

August, 1954 203 91

September, 1954 235 125

October, 1954 343 142

[From this date ou.]

November, 1954 151

December, 1954 161

January, 1955 168

Fcbruaiy, 1955 182

Marcli, 1955 191

April. 1955 209

May, 1955 219

Juno, 1955 233

July, 1955 247 72

Auo-ust, 1955 256 75

September, 1955 267 78

October, 1955 281 82

November, 1955 288 85

December, 1955 294 86

January, 1956 288 85

February, 1956 291 85

March, 1956 285 84

April, 1956 295 87

May, 1956 294 86

June, 1956 285 84

July. 1956 286 84

August, 1956 288 85

September, 1956 307 91

October, 1956 318 94

November, 1956 322 95

December, 1956 318 94

January. 1957 315 93

February, 1957 313 92

March. 1957 317 93

April. 1957 306 90
May, 1957 295 87
June 20, 1957 289 85
July, 1957 342 290 86
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Number Number Percentage
of Houses of Houses of

Date Available Rented Oecupancy

August, 1957 2<)6 87

September, 1957 299 88

October, 1957 287 85

November, 1957 279 82

December, 1957 278 82

January, 1958 283 83

February, 1958 284 83

March, 1958 285 84

April, 1958 287 84

May, 1958 275 81

June, 1958 275 81

July, 1958 339 263 77

August, 1958 339 257 75'>^^

January, 1959 339 238 70

February, 1959 238 70

March, 1959 227 66

April, 1959 224 66

May, 1959 217 64

June, 1959 216 63

Jiily, 1959 215 63

August, 1959 204 60

The Navy determined that the cost in renting

and the cost of utilities to occupants of Aleutian

Homes, Inc., was more than the personnel and civil-

ian employees could pay, and increased the rental

allowance to military personnel livino' in the Aleu-

tian Homes project in the amount of $37.50 a

month for enlisted men and $36.00 a month for

officers. This occurred

During the summer of 1957, the Navy indicated

service personnel was to be reduced by 10 per cent

and civilian personnel by approximately 33% per

cent.
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XI. Payments Made and Received by Government

Agencies With Respect to Project

A. HHFA made advances to or for the benefit

of Aleutian Homes, Inc., for i)roject construction

costs in the total amount of $4,192,717.10 as follows:

1. Prior to the completion agreement (from

June 25, to November 24, 1953), $3,330,062.68 (out

of the total authorized loan of ^,230,900).

2. Subsequent to the completion agreement,

$862,654.42 to the Aleutian Homes on requisition

of the Project Manager.

The difference between this total amount ad-

vanced by HHFA ($4,192,717.10) and the total loan

authorized ($4,230,900) of $37,282.90 was withheld

by reason of the one house not built and the two

houses which by April, 1955, had not passed final

FHA inspection.

In March, 1955, HHFA authorized advances in

an amount not to exceed $160,000 (in addition to

the original loan of $4,230,900) to be made to Aleu-

tian Homes, Inc., to be spent for the care and pres-

ervation of its security. HHFA advanced to Aleu-

tian Homes, Inc., on March 15, 1955, $56,239.19,

which amount was repaid to HHFA on May 5„ 1956,

tog(^ther with $3,966.01, representing 7 j^er cent in-

terest on said sum from March 15, 1955, to May 5,

1956.

3. Ijiterest under the note has been accruino- at
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the rate of 5 per cent. As of June 30, 1957, accrued

interest claimed by HHFA to be due and unpaid

was $211,105.65. As of December 31, 1959, accrued

interest claimed hy HHFA to be due and unpaid

was $384,756.43 together with the principal balance.

B. HHFA received payments made by or on be-

half of Aleutian Homes, Inc., in the total amomit

of $909,675.58 as follows

:

1. Prior to the completion agreement (June 25,

to October 31, 1953) $35,134.14.

2. After the completion agreement, from the

project manager $402,241.44.

3. Immediately prior to foreclosure HHFA
withdrew from bank accoimts maintained by the

Aleutian Homes, Inc., Project Manager an addi-

tional $122,300.

4. From the court appointed receiver $350,000.

C. FHA received fees for its commitments to

insure, and extension thereof, the total sum of

$22,360.

D. FNMA received fees for its commitments to

purchase, and extension thereof, the sum of $106,-

422.77.

XII. Rentals Received by Project Manager

Prior to Foreclosure

From July 1, 1954, through June 14, 1957, the

Aleutian Homes, Inc., project manager receiA^d
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rentals from the project in the total amount of $1,-

114,800.20, and disbursed said funds as indicated

in the records he maintained of the project. Most

of said funds were disbursed.

XIII. Payments Made by Plaintiff Ray B. Wood-

bury Subsequent to the Formulation of the

Completion Agreement.

During 1954, 1955 and 1956, plaintiff paid to The

Bank of California, N. A., the following simis of

money on the following dates in payment of the

claim of The Bank of California, N. A., as set forth

in the completion agreement:

Date of Payment Amount Paid Credited to

Feb. 18, 1954 $ 1,083.33 Interest

June 2, 1954 1,875.00 Interest

Aug. 20, 1954 1,875.00 Interest

Dec. 6, 1954 1,895.83 Interest

May 18, 1955 3,750.00 Interest

May 18, 1955 41,455.00 Principal

May 18, 1955 14,526.43 Principal

June 13, 1955 2,352.75 Principal

July 11, 1955 2,352.75 Principal

Aug. 12, 1955 890.56 Interest

Sept. 13, 1955 285.31 Interest

Sept. 13, 1955 2,063.69 Principal

Sept. 28, 1955 658.25 Principal

Oct. 10, 1955 653.27 Interest

Oct. 10, 1955 25,591.13 Principal

June 11, 1956 787.92 Interest

July 6, 1956 1,499.58 Interest

July 6, 1956 61,000.00 Principal

During 1954, plaintiff paid Brice Mortgage Com-
pany $35,000 in settlement of all claims of Brice

Mortgage Company and Brice Realty Company
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against the project for alleged work done and serv-

ices performed prior to the execution of the com-

pletion agreement.

During 1954, plaintiff paid $75,000 to the Admin-

istrator for use under a requirement to pay over-

head under the overhead agreement and comj^letion

agreement that Ray B. Woodbury pay overhead

therein described. Defendant made demands for

additional overhead payments which Ray B. Wood-

bury did not make.

September 18, 1956, plaintiff satisfied the judg-

ment obtained by General Casualty Company on

July 24, 1956, for the unpaid premium on the bond

issued on behalf of Kodiak Construction Co., to-

gether with expenses relating thereto by the pay-

ment to General Casualty Company of the sum of

$33,542.09. In the defense of said action R. B.

Woodbury incurred legal fees and other expenses

in the sum of $2,412.93.

XIV. Foreclosure Suit

HHFA on or about June 11, 1957, in the United

States District Court for the District of Alaska,

Third Judicial Division, Anchorage, commenced

foreclosure proceedings in the name of the United

States of America against Aleutian Homes, Inc., a

corporation; Pacific Alaska Contractors, Inc., a

corporation; Alex B. Carlton, doing business as

Carlton Lumber Company; City of Kodiak, a mu-
nicipal corporation of the Territory of Alaska;
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James C. Dougherty, Trustee under the Will of

Hugh Doughei-ty; Lee Bettinger; Jack Hinckel;

M. Justin Herman and David Oliver, as Trustees;

Lindley R. Durkee and Melvin Frazier, as Trustees

;

and "Also all other persons or parties unknown

claiming any right, title, estate, lien or interest in

the real estate described in the complaint herein,"

defendants. Civil No. A-13,484.

On June 14, 1957, upon the motion of plaintiff,

the court appointed M, G. Gebhart receiver of the

moi'tgaged property until further order of the

court.

On or about June 20, 1958, the court authorized

the payment by the receiver to HHFA of $200,000

out of proceeds from operation of the project, and

said $200,000 was paid to HHFA.

On or about September 12, 1958, plaintiff

amended its complaint by adding as defendants the

Territory of Alaska, Kodiak Construction Co., a

corporation, Leo S. Wynans Co., Inc., a corpora-

tion, and United States of America.

On or about April 10, 1959, pursuant to request

of receiver, the court authorized the payment by

the receiver to HHFA of $150,000 out of proceeds

from operation of the project and said $150,000

was paid to HHFA.
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Plaintiff's Contentions

With respect to plaintiff's complaint

1. Plaintiff denies defendant's contentions.

2. HHFA participated in the foi-miilation of

the completion agreement dated 4/23/54 and ac-

cepted the same, under the terms of which plaintiff

(a) agreed to become a standby creditor as to his

then existing claims, (b) agreed to advance further

substantial smns of money, and (c) agreed to re-

linquish any further control and direction of the

project.

3. The construction and operation of the proj-

ect subsequent to April 24, 1954, was under the

control of HHFA, and plaintiff did in fact ad-

vance substantial funds to the project.

4. In entering into the completion agreement

and in assuming control over the construction and

operation of the project, HHFA and the Adminis-

trator entered into and occupied a jfiduciary rela-

tionship with respect to plaintiff, Aleutian Homes,

Inc., creditors and other interested parties to the

completion agreement.

5. HHFA, its agents and employees, carelessly

and negligently or deliberately and wilfully

breached said fiduciary relationship by refusing to

adopt a permanent long-range program of amortiz-

ing the Kodiak project in a manner which consid-

ered the claims of all the parties interested in the
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completion agreement and instead by proceeding to

satisfy and prefer its own interest as a creditor

from the assets of the project to the exclusion of

the interests of said other persons.

6. By reasons of said breach of fiduciary obliga-

tion, plaintiff has suffered damages in the amount

of $75,0(X) as set forth in his first cause of action.

7. By reason of said breach of fiduciary obliga-

tion, phiintiff has suffered damages in the amount

of $164,594.80 as set forth in his second cause of

action.

8. By reason of said breach of fiduciary obliga-

tion, plaintiff has suffered damages in the amount

of $35,955.02 as set forth in his third cause of

action.

9. By reason of said breach of fiduciary obliga-

tion, plaintiff has suffered damages in the amount

of $150,000 as set forth in. his forth cause of action.

10. By reason of said breach of fiduciary obliga-

tion, plaintiff has suffered damages in the amount

of $428,127 as set forth in this sixth cause of action.

Defendant's Contentions

I.

Bofondant denies Plaintiff's Contentions.
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II.

Defendant further contends:

A. That Defendant's Motion to Dismiss Plain-

tiff's Complaint should be granted.

B. That the complaint does not state facts to

constitute a claim upon which relief can be granted.

C. That the complaint is barred by the statute

of limitations, 28 U.S.C. §2401.

D. That the acts complained of in plaintiff's

complaint arose in the exercise of discretionary

functions and the Court has no jurisdiction thereof

by reason of 28 U.S.C. §2680(a).

E. That the acts complained of may not subject

defendant to damages as an interference with con-

tract relations by reason of 28 U.S.C. §2680 (h).

F. That plaintiff has failed to allege facts in

his complaint giving him standing to sue.

Gr. That plaintiff has failed to join Aleutian

Homes, Inc., an indispensable party to the action.

H. That the allegations of the conijdaint are not

cognizable under the Federal Tort Claims Act, and

the Court is therefore without jurisdiction of the

subject matter of plaintiff's complaint.

I. That redemption of stock as demanded by

Plaintiff's Fourth Cause of Action would be un-

lawful and in fraud of creditors until all debts of

Aleutian Homes, Inc., including those to defendant

are first paid, and if redeemed, the redemption pro-
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ceeds should be paid to defendant in cash as pledgee

of such shares and in accordance with the Standby

Agreement dated April 27, 1953, executed by plain-

tiff.

J. That the present fair market value of the

housing project is substantially less than the sum

due and owing to defendant, and that the 799 shares

of common stock in the name of Woodbury were

and are pledged, assigned and delivered to defend-

ant as security for the indebtedness of Aleutian

Homes, Inc., and the obligation of Woodbury, and

l^laintiff has no right, title or monetary interest in

the shares until the indebtedness due defendant be

paid in full.

K. That the alleged agreement as set forth in

the complaint, by an officer or employee of the

United States with Aleutian Homes, Inc., to find,

obtain and cause some third party to discharge the

indebtedness of Aleutian Homes, Inc., to the United

States is void and not binding upon the United

States and cannot give rise to an action against the

United States.

L. That the United States can be made a fidu-

ciary only })y its express consent, and no such con-

sent has been given herein.

M. That the plaintiff, not having sought relief

in the foreclosure proceedings of which he com-

plains, the results of which alone can determine the

worth of Aleutian Homes, Inc., stock, should be

esto])pod and barred from his asserted causes of
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action herein, or in the alternative the proceedings

imcler the complaint in this action should be abated

until conclusion of the proceedings in Civil A-13484,

Third Judicial District of Alaska.

N. That by reason of paragraph 13 and 18 of

the Completion Agreement, the Borrower's Request

dated April 23, 1954, the Standby Agreement ex-

ecuted April 27, 1953, and by other collateral docu-

ments and writings executed by plaintiff, he is

estopped to assert the action herein.

O. That the statutory authority alleged by plain-

tiff as a basis for suit against the Administrator of

HHFA, not made a party herein, does not waive

the immunity of the United States, defendant

herein.

P. That insofar as plaintiff appears to rely on

allegations that the Administrator or other officials

of the defendant misrepresented circumstances re-

lating to occupancy, long-term finance or other ex-

pectations or conditions, such allegations give rise

to no cause of action by reason of 28 U.S.C.

§2680(h).

Q. That the rights and obligations of the plain-

tiff were defined by the loan document, and plain-

tiff is bound thereby.

R. That plaintiff has failed to allege any negli-

gent or wrongful act or omission of defendant

proximate cause of the damages complained of, the

defendant committed no negligent or v;rongfiil act,

and no negligent or wi'ongful act or omission of
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defendant was the cause of the damages asserted by

plaintiff.

S. That plaintiff should take nothing by reason

of his complaint, and defendant should have costs

and disbursements herein.

Issues

With respect to plaintiff's Complaint

1. To what extent, if any, did HHFA enter into

or accept the Completion Agreement '?

2. To what extent, if any, did HHFA assume

control over the construction and operation of the

project subsequent to April 24, 1954?

3. Under the facts and law, did HHFA and the

Administrator enter into and occupy a fiduciary

relationship with respect to plaintiff, Aleutian

Homes, Inc., creditors and other interested parties

to the Completion Agreement?

4. Did HHFA, its agents and employees, care-

lessly and negligently or deliberately and willfully

breach said fiduciary relationship, if any?

5. As a proximate result of said breach of fidu-

ciary obligation, if any, did ])laintiff suffer dam-

ages in the amount of $75,000 or any other amount

as set forth in his first cause of action?

6. As a proximate result of said breach of fidu-

ciary obligation, if any, did plaintiff suffer dam-
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ages in the amount of $164,594.80 or any other

amount as set forth in his second cause of action?

7. As a proximate result of said breach of fidu-

ciary obligation, if any, did plaintiff suffer dam-

ages in the amount of $35,955.02 or any other

amount as set forth in his third cause of action"?

8. As a proximate result of said breach of fidu-

ciary obligation, if any, did plaintiff suffer dam-

ages in the amount of $150,000 or any other

amomit as set forth in this fourth cause of action?

9. As a proximate result of said breach of fidu-

ciary obligation, if any, did plaintiff suffer dam-

ages in the amount of $428,127 or any other amount

as set forth in his sixth cause of action?

With respect to defendant's defenses to plaintiff's

Complaint

1. Should the defendant's Motion to Dismiss the

complaint be allowed or denied?

2. Does the Complaint state a claim upon which

relief can be granted (defendant's second defense

to plaintiff's complaint)?

3. Does the Court, have jurisdiction of the sub-

ject matter of the Complaint under the Federal

Tort Claims Act (defendant's third defense to

plaintiff's Complaint) ?

4. Are the claims asserted by plaintiff barred

by the statute of limitations (defendant's fourth

defense to plaintiff's Complaint) ?
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5. Under the facts and law, is plaintiff estopped

or barred from asserting the complaint herein be-

cause of failure to seek relief in the foreclosure

action in Alaska?

6. Is plaintiff estopped to seek relief because

of the documents and writings executed by him in

evidence in this case?

7. Were the alleged acts complained of by the

plaintiff relating to surrender of commitments and

foreclosure discretionary functions within 28 USC
§2680 (a)?

8. Were the alleged acts complained of excepted

from the consent given in the Federal Tort Claims

Act by reason of 28 USC §2680(h) %

9. Could the defendant or the HHFA as an

agent of the defendant enter into a fiduciary rela-

tionship absent its express consent?

10. Did the defendant or HHFA as an agency

of the defendant enter into a fiduciary relationship

to the plaintiff?

11. If defendant or HHFA as an agency of the

defendant entered into a fiduciary relationship to

plaintiff, did defendant or HHFA as an agency

of the defendant breach such relationship?

12. If defendant or HHFA as an agency of the

defendant breached a fiduciary relationship to

plaintiff, was such breach, if any, the proximate

cause of any damage to plaintiff?
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13. Was the fair market value of th(^ project at

the time of a breach, if any, more or less than the

sum of outstanding on the promissory note?

14. Is Aleutian Homes, Inc., an indispensable

party to the action not joined?

Conclusion

The parties hereto agree to the foregoing Pre-

trial Order, and the Court being fully advised in

the premises.

Now Orders that this case shall proceed before

the Court without a jury, and

Orders That the defendant's Motion to Dismiss

shall be segregated and first heard and that if the

Complaint be not dismissed on the basis of said

Motion, the Court shall proceed to try as a segre-

gated issue the question of whether or not the

United States or HHFA as an agency thereof be-

came a. fiduciary as to the plaintiff, and upon de-

termination of said issues any remaining questions

shall be tried ; and it is further

Ordered that the foregoing pr(4rial order shall

not be amended except by consent of the parties or

to prevent manifest injustice; and it is further

Ordered that upon trial of this cause no proof

shall be required as to matters of fact hereinabove

found to be admitted, but that proof upon the issues

between the plaintiff and defendant as hereinabove
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stated shall be heard except insofar as said issues

may be determiru>d by the aforesaid agreed facts.

Dated at Poi-tland, Oregon, this 15th day of July,

1960.

/s/ JOHN F. KILKENNY,
District Judge.

Approved

:

KING, MILLER, ANDERSON, NASH &

YERKE,

/s/ NORMAN J. WIRNER,
Of Attorneys for Plaintiff.

/s/ C. E. LUCKEY,
United States Attorney, District of Oregon, Of

Attorneys for Defendant.

[Endorsed]: Filed July 15, 1960.

[Title of District Court and Cause.]

ORDER

This matter coming on now to be heard upon

the defendant's motion to dismiss, or in the alterna-

tive, for a summary judgment under the provisions

of Rule 12(b)(6) and Rule 56, FRCP, and the

Court having considered such motion and the briefs

submitted by counsel, and lieing now advised in

the ])Temises,

It Is Ordered that a decision on such motion be

and the same is herebv reserved.
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It Is Further Ordered that the issue created by

the pretrial order on whether defendant was or

could be a fiduciary be and the same is hereby

segreg"ated from the other issues and that a trial

be held on such issue on Monday, December 12,

1960, at 9:30 a.m.

Dated this 4th dav of November, 1960.

/s/ JOHN F. KILKENNY,
District Judge.

Affidavit of Service by Mail attached.

[Endorsed]: Filed November 4, 1960.

[Title of District Court and Cause.]

OPINION
Kilkenny, J:

Plaintiff claims the right to recover $853,676.82

from defendant under the Federal Tort Claims Act

(Title 28, U.S.C.A. §§1346(b) and 2671 through

2680). The claim grows out of the plaintilf's in-

terest in a housing development at Kodiak, Alaska,

which development involved the plaintiff and sev-

eral governmental agencies. In order to fully under-

stand the issues, it is necessary to have a clear pic-

ture of the agencies involved.

Housing and Home Finance Agency and Housing

and Home Finance Administrator (hereinafter

called HHFA) was <-reated by the Reorganizatio7i
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Plan No. 3 of 1947 ((il Stat. 954, 5 U.S.C.A. §133y-

16). Under this plan the various functions of the

government relating to housing were consolidated

within HHFA. At present, HHFA consists of five

constituent agencies or units dealing with various

aspects of the national housing program:

(1) Federal Housing Administration (herein-

after referred to as "FHA"), an a,geney created

by the President pursuant to authorization by Con-

gress, which engages in programs of mortgage in-

surance.

(2) Federal National Mortgage Association, a

statutory corporation (hereinafter referred to as

"FNMA"), which provides a secondary market for

the purchase and discounting of mortgages.

(3) Urban Renewal Administration, an agency

concerned with programs of urban renewal and

slum clearance.

(4) Public Housing Administration, an agency

which dea^s M-ith programs relating to federally fi-

nanced housing.

(5) Community Facilities Administration (here-

inafter referred to as "CFA"), an agency which

engages in a variety of programs relating to hous-

ing and community facilities not covered by the

other four constituent agencies. CFA was formerly

called the Community Facilities and Special Oper-

ations branch (CF&SO), but the change in its name
did not affect its functions or authority. Among
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the })rograms administered by CFA were those re-

lated to Alaska housing and prefabricated housing.

The agencies related to Urban Renewal and Pub-

lic Housing had no connection with the Aleutian

Homes project.

The Housing and Home Finance Administrator

(hereinafter referred to as "Administrator") is

the head of HHFA and is responsible for the gen-

eral supervision and coordination of the statutory

functions of the constituent agencies of HHFA.'^^

The original interest of the government in pre-

fabricated housing was contained in the Veterans

Emergency Housing Act of 1946, 60 Stat. 207, Chap.

268, §12 (a). The government functions relating to

this program of prefabricated housing were, at

that time, vested in the Reconstruction Finance

Corporation, a corporation (hereinafter referred

to as "RFC"). The powers of RFC which were ap-

plicable to its functions in the field of prefabricated

housing were set out in 15 IT.S.C.A. §603. The

powers and functions of RFC which related to pre-

fabricated housing were transferred to HHFA by

Reorganization Plan No. 23 of 1950 (64 Stat. 1279;

5 U.S.C.A. §133z-15), as limited by statute. By Title

12 U.S.C. §1723 (d) the functions of HHFA imder

Section 2 of Reorganization Plan No. 22 of 1950

were transferred to FNMA August 2, 1954.

Provisions for the making of loans for prefabri-

cated housing were added as ^S102a of the Housing
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Act of 1948 (62 Stat. 1268) by the Critical Defense

Housing Areas Act of 1951 (65 Stat. 293; 12 U.S.

C.A., Section 1701g-l).

The powers given the Housing and Home Finance

Administrator with respect to prefabricated hous-

ing, set forth in 12 U.S.C.A. §1701g-2, include the

following

:

(A) All the powers and fmictions transferred

to him by Reorganization Plan No. 23 of 1950.

(B) The powers, functions and duties set forth

in 12 U.S.C.A. §1749a, except subsection (c)(2)

thereof.

(C) The power to "take any and all actions

determined by him to be necessary or desirable in

making servicing, compromising, modifying, liqui-

dating, or otherwise dealing with or realizing on

loans thereunder. Such powers, functions, and

duties may be exercised in the several States, the

District of Columbia, and the TeiTitories and pos-

sessions of the United States."

Included in the powers of the Administrator, set

forth in §1749 (a) to which reference is made in

§1701g-2(B) as being applicable to the prefabri-

cated housing program, are the following:

a
(3) sue or be sued;

'

' (4) foreclose on any property or commence any

action to protect or enforce any right conferred

upon him by any law, contract, or other agreement,
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and Ind for and purchase at any foreclosiu'e or any

other sale any property in connection with which

he has made a loan pursuant to this subchapter.

In the event of any such acquisition, the Adminis-

trator may, notwithstanding any other provision of

law relating" to the acquisition, handling, or disposal

of real property by the United States, complete,

administer, remodel and convert, dispose of, lease

and otherwise deal with, such property: Provided,

that any such acquisition of real property shall not

depi'ive any State or political subdivision thereof

of its civil or criminal jurisdiction in and over such

] property or impair the civil rights under the State

or local laws of the inhabitants on such property;

"(5) enter into agreements to pay annual sums

in lieu of taxes to any State or local taxing au-

thority with respect to any real property so ac-

quired or owned;

'"(6) sell or exchange at public or private sale

or lease, real or personal property, and sell or ex-

change any securities or obligations upon such

terms as he may fix;

"(7) obtain insurance against loss in connec-

tion with property and other assets held;

"(8) subject to the specific limitations in this

subchapter, consent to the modification, with re-

spect to rate of interest, time of payment of any

installment of principal or interest, security, or

anv other term of anv contract or agreement to
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which he is a party or which has been transferred

to him pursuant to this subchapter; and;

"(9) include in any contract or instrument

made pursuant to this subchapter such other cove-

nants, conditions, or provisions as he may deem

necessary to assure that the purposes of this sub-

chapter will be achieved."

The Independent Offices Appropriation Act of

1955 passed on June 24, 1954, as Ch. 359, 68 Stat.

272 (83rd Cong. 2d Sess., Public Law 428) estab-

lished as of Jmie 30, 1954, a revolving fund with

which the Administrator could account for all as-

sets and liabilities in connection with various pro-

grams, including

:

a* * * functions transferred under Reorganiza-

tion Plan No. 23 of 1950 (5 U.S.C. 133z-15, note),

or authorized under Sections 102, 102a, 102b, and

102c of the Housing Act of 1948, as amended (12

U.S.C. 1701g-1701g-3 [Prefabricated Housing Pro-

gram] ) ;
* * * notes or other obligations purchased

pursuant to the Alaska Housing Act, as amended

(48 U.S.C. 484(a)); * * * n

It was further provided:

"That said fund shall be available for all neces-

sary expenses (including administrative expenses)

in connection with the liquidation of the programs

carried out pursuant to the foregoing proAdsions

of law, including operation, maintenance, improve-

ment, or disposition of facilities, and for disburse-
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ments pursuant to outstanding commitments against

monevs herein authorized to be credited to said

fund, repayment of obligations to the Treasury, and

refinancing and refunding operations on existing

loans * * *"

After non-payment of its note, the Aleutian

Homes, Inc., project was included in the liquidating

program administered by HHFA under the revolv-

ing fund established by this Act.

FHA was established in 1934 with powers as

codified in 12 U.S.C.A., §1702. It was transferred

as a constituent agency to HHFA by Reorganiza-

tion Plan No. 3 of 1947 (61 Stat. 954, 5 U.S.C.A.,

§133y-16). The powers to insure conventional mort-

gages on individual houses are contained in Title

II, Section 203, of the National Housing Act of

1934 (48 Stat. 1248, Chapter 847, 12 IT.S.C.A.

§1709). That section was amended by the Housing

Act of 1954 (68 Stat. 591) to change the value ratio

of loans which FHA is authorized to insure there-

under.

Under the provisions of the Alaska Housing Act,

FHA was given authority to insure mortgages in

Alaska in a dollar amount up to 50 per cent higher

than its authority with respect to mortgages on

property located in the United States. Further it

gave FHA authority to insure mortgages in Alaska

without the requirement, applicable to housing in

the states, that the commissioner find the project

to be economically sound or an acceptable risk (63

Stat. 57, 65 Stat. 315, 12 U.S.C.A., §1715d).
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The creation of FNJVIA and the establishment of

its powers is set out in 12 U.S.C.A. §§1716 through

1723d.

FNMA was transferred from the jurisdiction of

RFC to HHFA to be "administered subject to the

direction and control" of HHFA by Reorganization

Plan No. 22 of 1950 (64 Stat. 1277, 5 U.S.C.A.,

§133z-15, as limited by statute. By Title 12 U.S.C.

§1723 (d) the functions of HHFA under Section 2

of Reorganization Plan No. 22 of 1950 were trans-

feriTd to FNMA August 2, 1954.

Likewise, it is necessary to know the names of

the non-Federal government agencies and private

organizations involved or in some way comiected.

They are:

A. Alaska Housing Authority. Agency of the

Territory of Alaska concerned with housing prob-

lems in Alaska.

B. City of Kodiak, Alaska. The city through its

officials, principally Mayor Lee C, Bettinger, took

active interest in promoting a housing project for

the City under private sponsors, and provided tax

concessions for streets and other support for the

project.

C. Hubbell and Waller. An engineering firm co-

operating with the City for soil tests, street layout,

etc.

D. Ray Lems and associates. A firm which ne-

gotiated with the City with view to sponsoring

construction of project.
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E. Pacific Structures, Inc. A firm in Portland,

Oregon, in which R. B. Woodbury and others were

interested which planned to produce prefabricated

houses.

F. Aleutian Homes, Inc. An Oregon corpora-

tion formed by R. B. Woodbury as President and

principal stockholder to sponsor the Aleutian

Homes project and become the owner thereof.

G. Brice Mortgage Co., and Brice Realty Co.

Portland, Oregon, mortgage brokers and realty

firms. Brice Mortgage Co. agreed with Aleutian

Homes, Inc., to arrange ])ermanent financing for

the project as mortgagee under a proposed loan for

FHA insured mortgages and sale of the mortgages

to FNMA. Brice applied for and received commit-

ments from FHA to insure and FNMA to purchase

the mortgages on stated conditions.

H. Kodiak Construction Co. An Oregon corpora-

tion organzied with R. B. AVoodbury as President

for the purpose of being the General Contractor

for the construction of the project.

I. Pacific-Alaska Contractors, Inc. A Washing-

ton corporation which had a sub-contract from

Kodiak Constiiiction Co., for site preparation and

foundations.

T. Carlton Lumber Co. A fii-m owned by A. B.

Carlton which had a sub-contract from Kodiak to

furnish the prefabricated house packages.
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K. Leo S. Wynans Co., Inc. An Oregon corpora-

tion having a sub-contract from Kodiak to erect

the houses on-site.

L. Coastwise Steamship Lines. Had agreement

to transport houses from Portland, Oregon, to

Kodiak, Alaska.

M. North Pacific Supply Co. A partnership at

Portland, Oregon, in which R. B, Woodbury, Fred

Miller and Jack Crawford were partners, as elec-

trical equipment wholesalers.

N. Columbia Supply Co. A partnership at

Swan Island, Portland, Oregon, composed of R. B.

Woodbury and Lucille Woodbury, his wife.

O. Smith Q McMenamin. A Portland, Oregon,

accounting firm employed by Woodbury as account-

ants on behalf of Columbia Sujjply Co., Aleutian

Homes, Inc., and Kodiak Construction Co.

P. General Casualty Co. A bonding company

providing performance })ond as surety for general

contract performance by Kodiak Construction Co.

Q. United States Fidelity & Guai'anty Co. A
bonding company providing performance bond as

surety for site improvement contract of Pacific-

Alaska Contractors, Inc.

R. United National Indemnity Co. and The
Fidelity & Casualty Co. of New York. Bondino-

companies providing performance bond as sureties

on the house package contract of Alex B. Carlton.
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S. United Pacific Insurance Co. Bonding com-

])any providing performance bond for construction

contract of Leo S. Wynans, Inc.

Commencing in 1949, tlie possibility of securing

additional housing for naval and civilian personnel

connected with the Kodiak Naval Base in Alaska

was discussed among Navy officials, officials of the

Alaska Housing Authority, officials of the City of

Kodiak and officials of FHA. The possibility of se-

curing housing luider the Wherry Act (Title VIII

of the National Housing Act, as amended) was con-

sidered and rejected and studies were then made

with respect to the possibility of construction of an

off-])ase project of some 350 to 400 houses using

conventional FHA assistance under Title II, Sec-

tion 203, of the National Housing Act, as amended.

During 1950-1951, arrangements were made to

secure, as a site for this project, certain land be-

longing to the federal government under the con-

trol of the Bureau of Land Management of the De-

partment of Interior. Arrangements were made to

transfer this land to the Alaska Housing Authority

for reconveyance to the City of Kodiak for use for

a project to be built by a sponsor selected by the

City of Kodiak. Subsequently, in accordance with

law, the Alaska Housing Authority conveyed the

land directly to the approved sponsor. It was de-

termined that the City of Kodiak would provide

streets, the city and Department of Interior through

Alaska Public Works would provide water and

sewer facilities and schools and the local REA
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would provide power. During 1951, the City of

Kodiak received a commitment from the Alaska

Public Works program for money to constinict the

sewer and water facilities in connection with the

proposed project.

During 1950 and 1951 considerable surveying of

the site and engineering was carried on on behalf

of the City of Kodiak and a Raymond Lewis of

Los Angeles who was a proposed sponsor for the

project. In late 1951, Mr. Lewis abandoned interest

in sponsorship of the propsed project.

During 1951, plaintiff became interested in the

promotion of a house panel invented by an archi-

tect, S. C. Horsley. In late 1951, plaintiff financed a

trip by Horsley, R. A. Blanchard and G. K. Gosling

to Alaska to investigate the possibility of selling the

Horsley panel for use in houses in Alaska. In the

course of this promotion, Lee C. Hettinger, the

Mayor of Kodiak, was contacted by Gosling and

commenced to interest plaintiff to become sponsor

of the i:)roposed project in the place of Raymond
Lewis.

In February, 1952, Aleutian Homes, Inc., was in-

corporated under the laws of the state of Oregon

and in February or March, 1952, the City of Kodiak

approved Aleutian Homes, Inc., as the sponsor of

the proposed housing project. Thereafter, the

Alaska Housing Authority conveyed the land se-

lected for the site to Aleutian Homes, Inc.
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The proposed projejct was intended to be fi-

nanced imder the provisions of Title II, Section

203, of the National Housing Act, as amended.

Under this program, a private mortgage agency

takes out individual long-term mortgages on each

house included in the project. With respect to the

Kodiak project, Brice Mortgage Company was se-

lected to act as the permanent mortgagee.

In order to enable Brice Mortgage Company to

sell the mortgages which it intended to obtain on

each of the houses in the project, it was necessary

for Brice Mortgage Company to obtain a commit-

ment from FHA to insure said mortgages. In ac-

cordance with FHA requirements with respect to

the insurance of a project located in Kodiak,

Alaska, the Secretary of Navy in 1951, with respect

to Raymond Lewis and again in 1952 with respect

to Aleutian Homes, Inc., certified to FHA (1) the

critical urgent need of the Navy for 385 family

units for use by military and civilian personnel

at the Kodiak Naval Base, (2) the peraianency of

the Kodiak Naval Base, and (3) the ability of such

military and civilian personnel to pay rentals for

such units in the amount of $100, $130 and $150

for small two, large tw^o and three bedroom units,

including garage and kitchen equipment. In 1952,

FHA appraised the value of a 344 unit project at

$5,904,250 and in April 1952, issued for a stated

period its conditional commitment to Brice Mort-

gage Company to insure long-range individual

mortgages on each home in a total amount of
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$4,706,400, which amount was based on 80 per cent

of the FHA appraised value.

Also in 1952, FNMA issued its commitment to

Brice Mortgage Company to purchase at par the

individual long-range mortgages as they were ob-

tained by Brice Mortgage Company and insured

by FHA.

The $4,706,400 to be received from the long-term

financing w^as to be used by Aleutian Homes, Inc.,

for (1) repayment of the construction loan from

HHFA, $4,230,900; (2) payment of costs of taking

out the permanent individual mortgages; and (3)

any balance remaining as capital.

During 1952, Aleutian Homes, Inc., and Brice

Mortgage Company found it impossible to secure

from private sources the financing required for the

construction of the project prior to the obtaining

of the long-range financing as set forth above, and

sought assistance from HHFA. In said year, negoti-

ations Vv-ere had between Brice Mortgage Company,

acting on behalf of Aleutian Homes, Inc., and the

Community Facilities and Special Operations

Branch of HHFA for the purpose of securing an

interim loan for construction purposes. A final

application was made by Aleutian Homes, Inc., late

in 1952 and ai:)proved in January, 1953. This in-

terim construction loan by HHFA was in the sum

of $4,230,900, which constituted 90 per cent of the

amount of the FHA and FNMA commitments with

respect to the permanent long-range financing, the
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ai:)plication indicating th(' differoncc l)ot\veen tlio

projected costs and the loan amount a])])lied for

would be provided for by the Si)oi!soj', Aleuti;\n

Homes, Inc. The loan was authorized by a Loan

Authorization signed by the Administrator, and

carried into etfect by documents required by a

Building Loan Agreement, including a guai'anty

of the Loan Agreement and the guaranty of the

construction contract by R. H. Woodbury, and a

promissory note and deed of trust. Procedui'es for

disbursement under the loan w(^re provided for in

a Loan and Disbursement Agreement executed by

R, B. Woodbury as President, Aleutian Homes,

Inc., April 27, 1953. The construction contracts and

stock of Aleutian Homes, Inc., were assigned to the

Administrator. A Standby Agreement was executed

])y R. B. Woodbury, President, Aleutian Honn^s,

Inc., and R. B. Woodbury, individually. Perform-

ance bonds run to Aleutian Homes, Inc., and the

Administrator.

Contractual arrangements for the construction

of the project under the interim loan from HHFA
were signed in Seattle, Washington, on April 27,

1953. In general they provided as follows: Aleutian

Homes, Inc., as the owner entered into a "general

contract" with Kodiak Construction Co. for the

construction of the housing project for the payment

of the sum of $4,230,900 (the total maximum
amount of the HHFA loan), Kodiak Construction

Co., as general contractor, in turn conti'acted with

three subcontractors, plus a freight company, the
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total payment under which subcontracts, phis

freight, similarly equaled the sum of $4,230,900,

(the maximum total amount of the HHFA loan).

These subcontracts were as follows:

1. A ''supply contract" entered into with Alex

B. Carlton, doing business as Carlton Lumber Com-

pany, for the purchase of the prefabricated housing

packages.

2. A "site construction contract" entered into

with Pacific Alaska Contractors, Inc., for prepara-

tion of the site.

3. A "construction contract" entered into with

Leo S. Wynans Co., Inc., for the erection of the

prefabricated houses on the prepared sites.

4. A contract with Coastwise Line for the trans-

portation of prefabricated house packages and

other materials from Portland, Oregon, to Kodiak,

Alaska.

During the summer of 1953, certain difficulties

arose in the preparation of the site and a contro-

versy developed between Kodiak Construction Co.,

speaking through Leo S. Wynans, its agent, and

Pacific Alaska Contractors, Inc. At the time of this

controversy Pacific Alaska Contractors, Inc.,

ceased further work on the site preparation and

Kodiak Construction Co., under the direction of

Wynans, proceeded to furnish labor and materials

required under the site construction contract.

In October and November, 1953, financial diffi-

culties arose in connection with the construction of



United States of America 95

the project, and, on November 6, 1953, Pacific

Alaska Contractors, Inc., filed a claim of lien

against the project for the snni of $150,504,43.

Thereupon, construction came to a standstill with

the project approximately 75 per cent completed.

When construction came to a standstill in the late

fall of 1953, several possibilities of action were

considered. These included foreclosure, completion

of the project by the surety companies, demand on

Ray B. Woodbury for performance, introduction

of additional money in the project in conjunction

with Aleutian Homes, Inc., or in substitution of

Aleutian Homes, Inc., sponsorship, or completion of

the project based upon a completion agreement. In

November, 1953, demand was made on Ray B.

Woodbury under his guarantee. Woodbury failed

to comply with the demand. In January, 1954, a

completion agreement^ was formulated in substan-

tially the form in which it became effective on April

23, 1954. The period from the end of January

through April 23, 1954, was devoted to securing the

necessary consent to placing the completion agree-

ment in operation. In general, the completion agree-

ment provided for the completion of the construc-

tion of the project and the payment order of claim-

ants, creditors and completion costs in four stages.

To carry out this program, Aleutian Homes, Inc.,

Kodiak Construction Co. and Leo S. Wynans Co.,

Inc., agreed to vest in a Project Manager exclusive

authority to take any and all action in connection

'See Appendix A.
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with the project that they would be authorized to

take, subject to the rights of HHFA defined therein.

Under the completion agreement the project man-

ager (Harry M. Langton) was appointed with cer-

tain prescribed duties and responsibilities and

authority with respect to completion of the con-

struction and payment of the claims against the

project. Similarly a construction superintendent

(Scott J. Cross) was selected to take charge of the

physical completion of the project. Under this ar-

rangement, the construction of 343 houses was com-

pleted on October 26, 1954. The 344th house w^as

not erected because the lot provided therefor was

found unsuitable for building.

By April 12, 1955, 341 out of the 343 houses con-

structed had passed FHA final inspection. The I'e-

maining two at that time were unacceptable for

reasons relating to their foundations. Under the

completion agreement, all claims listed in Stages 1

and 2 were paid, while only some of the claims in

Stages 3 and 4 were paid.

The permanent individual mortgages were not

taken out on any of said 341 houses and during

June, 1955, the FHA commitments to insure such

mortgages and the FNMA commitments to pur-

chase such mortgages at par expired.

The Navy determined that the cost in renting and

the cost of utilities to occupants of Aleutian Homes,

Inc., was more than the personnel and civilian em-

ployees could pay, and increased the rental allow-
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ance to military personnel living in the Aleutian

Homes project in the amount of $37.50 a month

for enlisted men and $36.00 a month for officers.

During the summer of 1957, the Navy indicated

service personnel was to be reduced by 10 per cent

and civilian personnel by approximately 331/3 per

cent.

HHFA made advances to or for the benefit of

Aleutian Homes, Inc., for j^roject construction costs

in the total amount of $4,192,717.10 as follows:

1. Prior to the completion agreement (from

June 25 to November 24, 1953) $3,330,062.68 (out of

the total authorized loan of $4,230,900).

2. Subsequent to the completion agreenient,

$862,654.42 to the Aleutian Homes on requisition of

the Project Manager. The difference between this

tota] amount advanced by HHFA ($4,192,717.10)

and the total loan authorized ($4,230,900) of $37,-

282.90 was withheld by reason of the one house not

built and the two houses which by April, 1955, had

not passed final FHA inspection.

In March, 1955, HHFA authorized advances in

an amount not to exceed $160,000 (in addition to

the original loan of $4,230,900) to be made to Aleu-

tian Homes, Inc., to be spent for the care and pres-

ervation of its security. HHFA advanced to Aleu-

tian Homes, Inc., on March 15, 1955, $56,239.19,

which amount was repaid to HHFA on May 5, 1956,

together with $3,966.01, representing 7 per cent



98 Ray B. Woodbury vs.

interest on said sum from March 15, 1955, to May

5, 1956.

3. Interest under the note has been accruing

at the rate of 5 per cent. As of June 30, 1957, ac-

crued interest claimed by HHFA to be due and

unpaid was $211,105.65. As of December 31, 1959,

accrued interest claimed by HHFA to be due and

unpaid was $384,756.43, together with the principal

balance.

HHFA received payments made by or on behalf

of Aleutian Homes, Inc., in the total amount of

$909,675.58 as follows:

1. Prior to the completion agreement (June 25

to October 31, 1953) $35,134.14.

2. After the completion agreement, from the

project manager, $402,241.44.

3. Immediately prior to foreclosure HHFA
withdrew from bank accounts maintained by the

Aleutian Homes, Inc., Project Manager an addi-

tional $122,300.

4. From the court appointed receiver, $350,000.

FHA received fees for its commitments to insure,

and extension thereof, the total sum of $22,360.

FNMA received fees for its commitments to pur-

chase, and extension thereof, the sum of $106,422.77,

From July 1, 1954, through June 14, 1957. the

Aleutian Homes, Inc., project manager received

rentals from the project in the total amount of
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$1,114,800.20, and disbursed said funds as indicated

in the records he maintained of the project. Most

of said funds were disbursed.

During 1954, 1955 and 1956, plaintiff paid to The

Bank of California, N.A., the following sums of

money on the following dates in payment of the

claim of the Bank of California, N.A., as set forth

in the completion agreement:

Date of Payment Amount Paid Credited to

Feb. 18, 1954 $ 1,083.33 Interest

June 2, 1954 1,875.00 Interest

Aug. 20, 1954 1,875.00 Interest

Dec. 6, 1954 1,895.83 Interest

May 18, 1955 3,750.00 Interest

May 18, 1955 41,455.00 Principal

May 18, 1955 14,526.43 Principal

June 13, 1955 2,352.75 Principal

July 11, 1955 2,352.75 Principal

Aug. 12. 1955 890.56 Interest

Sept. 13, 1955 285.31 . Interest

Sept. 13, 1955 2,063.69 Principal

Sept. 28, 1955 658.25 Principal

Oct. 10, 1955 653.27 Interest

Oct. 10, 1955 25,591.13 Principal

June 11, 1956 787.92 Interest

July 6, 1956 1,499.58 Interest

July 6, 1956 61,000.00 Principal

During 1954, plaintiff paid Brice Mortgage Com-
pany $35,000 in settlement of all claims of Brice

Mortgage Company and Brice Realty Company
against the project for alleged work done and serv-

ice performed prior to the execution of the com-

pletion agreement.
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During 1954, plaintiff paid $75,000 to the Ad-

ministrator for use under a requirement to pay

overhead under the overhead agreement and com-

pletion agreement that Ray B. Woodbury pay over-

head therein described. Defendant made demands

for additional overhead payments which Ray B.

Woodbury did not make.

On September 18, 1956, plaintiff satisfied the

judgment obtained by General Casualty Company

on July 24, 1956, for the unpaid premium on the

bond issued on behalf of Kodiak Construction Co.,

together with expenses relating thereto by the pay-

ment to General Casualty Company of the sum of

$33,542.09. In the defense of said action R. B. Wood-

bury incurred legal fees and other expenses in the

sum of $2,412.93.

HHFA on or about June 11, 1957, in the United

States District Court for the District of Alaska,

Third Judicial Division, Anchorage, commenced

foreclosure proceedings in the name of the United

States of America against Aleutian Homes, Inc.,

a corporation; Pacific Alaska Contractors, Inc., a

corporation; Alex B. Carlton, doing business as

Carlton Lumber Company; City of Kodiak, a mu-

nicipal corporation of the Territory of Alaska

;

James C. Dougherty, Trustee under the Will of

Hugh Dougherty; Lee Bettinger, Jack Hinckel, M.

Justin Herman and David Oliver, as Trustees;

Lindley R. Durkee and Melvin Frazier, as Trustees,

and "Also all other persons or parties unknown

claiming any right, title, estate, lien or interest
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in the real estate described in the comjilaint horoiii,''

defendants, Civil No. A-13,484. On June 14, 1957,

upon the motion of plaintiff, the court appointed

M. G. Gebhart receiver of the mortgaged property

until further order of the court. On or about June

20, 1958, the Court authorized the payment by the

receiver to HHFA of $200,000 out of proceeds from

operation of the project, and said $200,000 was paid

to HHFA. On or about September 12, 1958, plain-

tiff amended its complaint by adding as defendants

the Territory of Alaska, Kodiak Construction Co.,

a corporation; Leo S. Wynans Co., Inc., a corpora-

tion, and United States of America. On or about

April 10, 1959, pursuant to request of the receiver,

the Court authorized the payment by the receiver to

HHFA of $150,000 out of proceeds from operation

of the project and said $150,000 was paid to HHFA.

Plaintiff 's Contentions

Generally speaking, the plaintiff's contentions are:

1. That HHFA j^articipated in the formulation

of the completion agreement dated 4/23/54 and

accepted the same, under the terms of which plain-

tiff, (a) agreed to become a standby creditor as to

his then existing claims, ())) agreed to advance fur-

ther substantial sums of money, and (c) agreed to

relinquish any further control and direction of the

project.

2. That the construction and operation of the

project subsequent to April 24, 1954, was under

the control of HHFA, and plaintiff did in fact

advance substantial funds to the project.
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3. That in entering into the completion agree-

ment and in assuming control over the construction

and operation of the project, HHFA and the Ad-

ministrator entered into and occupied a fiduciary

relationship with respect to plaintiff, Aleutian

Homes, Inc., creditors and other interested parties

to the completion agreement.

4. That HHFA, its agents and employees, care-

lessly and negligently or deliberately and wilfully

breached said fiduciary relationship by refusing to

adopt a permanent long-range program of amortiz-

ing the Kodiak project in a manner which consid-

ered the claims of all the parties interested in the

completion agreement and instead by proceeding

to satisfy and prefer its own interests as a creditor

from the assets of the project to the exclusion of

the interests of said other persons.

5. That by reason of the alleged breaches of the

alleged fiduciary obligation plaintiff was damaged

in a substantial sum.

Defendant's Contentions

That the Federal Tort Claims Act (Title 28, U. S.

C. A. §1346(b) and §§2671 through 2680) is not

applicable to the factual situation in this case and,

consequently, the Court has no jurisdiction to pro-

ceed, in that:

(a) The alleged breach of duty is not a ''negli-

gent or wrongful act or omission" under the Tort

Claims Act; and
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(b) The acts of which plaintiff complains wore

in the exercise of a discretionary function and there-

fore not actionable under the express terms of the

exceptions of the Tort Claims Act, Title 28, U. S.

C. A. §2680.

In view of my ultimate decision, it is not neces-

sary to mention other points raised by defendant.

The testimony is clear and convincing that the

defendant, acting by and through the Navy I)e])art-

ment, was vitally interested in the construction of

housing for Navy personnel at Kodiak. Likewise,

the testimony clearly shows that plaintiff, through

his corporations and individually, was interested in

the construction from an investment viewpoint. All

parties entered into the original agreements in en-

tire good faith.

After Brice Mortgage Company was unable to

arrange for long-term financing, it became a cer-

tainty that such financing could be obtained only

through defendant's agencies. In my opinion the

evidence is conclusive that no housing project would

ever have been commenced at Kodiak if long-term

financing had not been contemplated by defendant's

agencies. If there ever was any doubt on the subject

of long-term financing, that doubt was removed when

financial difficulties arose and construction ground

to a halt in the fall of 1953.

A large scale housing project in Kodiak, Alaska,

such as here contemplated, could not be successful

unless supported by Navy personnel. That the Navy
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was vitally interested is clearly shown by the cer-

tificate of the Secretary of the Navy made in 1952

in which he certified to FHA the critical need of

the Navy for 385 family units for use by military

and civilian personnel at Kodiak Naval Base, the

permanency of the Kodiak Naval Base and the

ability of such military and civilian personnel to

pay rentals as indicated on page 10 of this Opinion,

Defendant was even more deeply involved in

October and November, 1953, when certain liens

were filed against the project. Construction came

to a standstill when the project was approximately

75 per cent complete. Prior to the signing of the

completion agreement, defendant, through HHFA,
advanced $3,330,062.28 on the project. When we

look at this agreement in light of the huge invest-

ment in the project then held by defendant, we can

readily imderstand why defendant's agency wanted

absolute control removed from the hands of plain-

tiff and his organizations and placed in the hands

of defendant's agency.

The evidence is undisputed that HHFA played

a major part in all of the negotiations leading up

to the signing of the completion agreement on April

23, 1954. Certainly, defendant's agency is not to be

criticized for attempting to save an investment of

approximately three and one third million dollars.

If the project was not completed, the investment

would be worthless. In my opinion this agency,

undei' the facts then existing and under the powers

granted by Congress, had full right and authority
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to complete the project, if it so desired. All parties

concluded that it was for the best interests of every-

one concerned to proceed with the construction un-

der the direction of a Project Manager. It is true

that neither HHFA nor the Administrator signed

the completion agreement. However, it is crystal

clear that all parties to the agreement anticipated

that HHFA would formally accept such obligations

as it had under the terms of this agreement. I am
not attempting to distinguish between HHFA and

the Administrator. The agreement refers to the

Administrator as the "Lender," and he will be

herein referred to as "Lender." Under its terms

certain promises were made in order to induce

Lender to disburse further proceeds of the loan.

The parties agreed to sign all docmnents required

hj the Lender. All income from the project and

other proceeds were to be assigned to the Lender.

Plaintiff agreed to provide certain overhead ex-

penses required by the Lender estimated at $16,000

per month. The Project Manager had to be accept-

able to the Lender and was vested with full and

exclusive authority to take all action necessary m
connection with the project, subject to the general

direction of the Lender. Any and all subcontractors

had to be approved by the Lender. The Project

Manager was subject to removal on the request of

the Lender. In truth and in fact, the Lender had

an absolute right to designate the Project Manager

and discharge him if Lender so desired. The bank

account from which disbursements were made for

the completion of the project was in the name of
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the Lender and the Project Manager. In other

words, when the funds were disbursed by the Lender

under its commitments, such funds were transferred

to a bank account over which the Lender had abso-

lute control. The construction superintendent had

to be acceptable to the Lender and was subject only

to the direction of the Project Manager and, by

inference, subject to removal only by the Project

Manager.

The language in paragraph 18 of the agreement

indicates that the only reason it was not signed by

HHFA or the Administrator (Lender) was a doubt

as to whether the law authorized such execution.

The agreement did require written or oral approval

by the Lender. The Lender gave written approval

of the agreement. Outside of the terms and provi-

sions of the completion agreement the evidence is

overwhelming that the Lender in truth and in fact

took over absolute control of and proceeded with

the completion of the project.

In my opinion the fact that the completion agree-

ment was not signed by Lender is of no significance.

Contractual liability under a written contract may
be assumed without signing it. Girard Life Insur-

ance & Trust Co. vs. Cooper, 162 U.S. 529; Laurent

vs. Anderson, 6 Cir., 1934, 70 F.2d 819; First Na-

tional Bank vs. Sleeper, 8 Cir., 1926, 12 F.2d 228;

Commercial Standard Insurance Co. vs. Garrett, 10

Cir., 1934, 70 F.2d 969. In fact, the Lender in this

case accepted the completion agreement in writing.

The validity and construction of contracts through
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which the United States is exercising its constitu-

tional functions, their consequences on the rights

and obligations of the parties and the titles or liens

which they create or permit present questions of

federal law not controlled by the laws of any state.

United States vs. Allegheny County, 322 U.S. 174,

182; S.R.A., Inc. vs. Minnesota, 327 U.S. -558, 564;

United States vs. Jones, 9 Cir., 1949, 176 F.2d 278.

Defendant argues that under well established

legal principles defendant cannot occupy the posi-

tion of a fiduciary. Restatement of the Law, Trusts

2d, §95; United States vs. Waylyn Corp., D.P.R.,

1955, 130 F. Supp. 783, aff'd Waylyn Corp. vs.

United States, 1 Cir., 1956, 231 F.2d 544, cert. den.

352 U.S. 827. Those authorities are not in point.

Lender was delegated broad general powers by the

Congress to go forward with prefabricated housing

and in particular with housing in Alaska. 15 U. S.

C. A. §603; 12 U. S. C. A. §1749(a) ; 12 U. S. C. A.

§1701g-(2) ; Federal Housing Administrator vs.

Burr, 1939, 309 U.S. 242.

If the United States Government, or any branch

thereof, enters into a contract with an individual,

natural or corporate, and does so in its private or

business capacity and not as a sovereign, it submits

itself to the same rules of law which govern the

construction of contracts between individuals.

S.R.A., Inc. vs. Minnesota, supra; Reading Steel

Casting Co. vs. United States, 268 U.S. 186; Lynch

vs. United States, 292 U.S. 571. In a case such as

this, where the governmental agency is acting in a
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commercial field, with the full authority and con-

sent of Congress, that agency should not be less

amenable to the ordinary rules of law than would

be a private enterprise under like circumstances.

Keifer & Keifer vs. Reconstruction Finance Corp.,

1938, 306 U.S. 381 ; Federal Housing Administrator

vs. Burr, supra.

Defendant forcefully argues that United States

vs. Waylyn Corp., supra, is authority for its jjroposi-

tion that defendant could not be a fiduciary under

the circumstances of this case. In that case the

United States instituted a suit to foreclose a loan.

Defendant corporation counterclaimed for damages

on a theory that the United States breached a cer-

tain fiduciary relationship in not doing certain

things to enable defendant's apartment buildings to

become self-supporting and self-liquidating. Plain-

tiif's motion to dismiss the counterclaim was al-

lowed. The Court, in passing on the coverage of

the counterclaim under the Federal Tort Claims

Act, stated that the acts complained of and on which

the counterclaim was based were obviously an exer-

cise of a discretionary function and would fall

within the exception contained in §2280(a). The

case does not hold that the government cannot oc-

cupy a fiduciary relationship.

I am of the opinion that the Lender could legally

occupy the legal status of a fiduciary in connection

with the completion of the housing project in ques-

tion. Furthermore, I find and hold that the Lender

took over full and complete control of such project
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and, in so doing-, was acting- in a fiduciary capacity

witli the plaintiff. A more detailed statement of the

evidence in support of this conclusion is neither

necessary nor desirable.

The completion agreement Vs-as acceptcnl by the

Lender by letter dated April 27, 1954. The identical

resolutions of Kodiak Construction Co. and Aleu-

tian Homes each authorizing the signing- of the com-

pletion agreement also turned complete control oF

the project over to a Project Manager who had to

be acceptable to the Lender. The Lender designated

the Manager's powers, duties, compensation and

tenure. The same sort of an arrangement was made

by resolution of each corporation in connection with

the appointment of a Construction Superintendent

acceptable to Lender. The Lender had full charge

and control of the powers, duties, compensation and

tenure of such Superintendent. In part the resolu-

tion read:

u * * *

"Now, Therefore, in order to indice Lender to

accept Completion Agreement and in order to com-

ply with the provisions thereof, this corporation

does hereby

:

4 4* * *

iH
'2. Authorize the emplojnnent and appointment

of a 'Project Manager' sho shall be vested with full

and complete authority to do every act and thing

which this corporation could do by its regularly
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elected directors and officers in connection with any

manner or thing connected with said Project, and

this corporation does further authorize the officers

of this corporation to appoint such person and any

successor thereto as may be acceptable to liender

to enter into an agreement with such person or

persons designating his powers, duties, compensa-

tion and tenure, such agreement to be in accordance

with the terms and conditions of such Completion

Agreement and subject to the approval of the

Lender

;

It is clear from all pertinent parts and provisions

of the completion agreement, taken together and

considered in light of the facts and circumstances

surrounding the transaction at the time of execution,

and the actions of the parties subsequent thereto,

that the obligation of the Lender to furnish long-

term financing was within the contemplation of the

parties and was necessary to carry their intentions

into effect. In such case the obligation will be im-

plied and enforced. Stern vs. Dunlap Co., 10 Cir.,

1955, 228 F.2d 939; Northeast Clackamas County

Electric Co-op vs. Continental Casualty Co., 9 Cir.,

1955, 221 F.2d 329; Sacramento Navigation Co vs.

Salz, 273 U.S. 326; Hudson Canal Co. vs. Pennsyl-

vania Coal Co., 75 U.S. 276.

A person in a fiduciary relation to another is

under a duty to act for the benefit of the other as

to matters within the scope of the relation. Such
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relation is defined in Black's Law Dictionary, 4tli

Ed., 753; Farrow vs. Dermott Drainage District,

8 Cir., 1944, 139 F.2d 800, 805:

"A relation subsistinu between two persons in

regard to a business, contract, or piece of prop<^rty,

* * * of such a character that each must repose trust

and confidence in the other and must exercise a cor-

responding degree of fairness and good faith. Out of

such a relation, the law raises the rule that neither

party may * * * take selfish advantage of his trust,

or deal with the subject-matter of the trust in such

a way as to benefit himself or prejudice the other

except in the exercise of the utmost good faith and

with the full knowledge and consent of that other."

Already T have mentioned that the only source

of long-term financing in the area was through the

federal loan agencies. In my opinion an agreement

to provide such long-term financing was as mucli a

part of the completion agreement as if it had been

specifically mentioned. The providing of such financ-

ing was one of the duties of the Lender w^hen it

moved in and took complete control of the project.

The Lender did not provide this long-term financing.

On the other hand, it commenced foreclosure pro-

ceedings.

Likewise, the fact that the completion of the

project required a larger expenditure of funds than

was anticipated at the time of execution of the com-

pletion agreement is something which must have

been within the contemplation of th(^ i)arties and
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an implied agreement on the part of the T-ender

should be read into the contract to provide long-

term financing for such additional funds.

Whether the Lender, under the evidence in the

case, was justified in refusing to go forward with

the long-term financing is a question which I need

not decide. I have already concluded that defendant

could act as a fiduciary and was acting in a fiduciary

or confidential capacity in assuming control over

the completion of the project and the long-term

financing, x^ssuming, arguendo, and I would so hold

if I felt I had jurisdiction, that defendant in truth

and in fact breached its duty in failing to provide,

without justification, said long-term financing, is

such breach of duty "negligent or wrongful act or

omission" within the meaning of the phrase as used

in the Federal Tort Claims Act?

I now approach the vital question of jurisdiction

under the Tort Claims Act. The hearings before the

Committee on the Judiciary, House of Representa-

tives, 77th Cong., 2d Sess. on the pending Tort

Claims Act quite conclusively show that Congress

did not contemplate waiver of the government's

immunitv for all tortious conduct.^ Mr. Justice

^Statement to the Committee by Francis M. Shea

:

"If enacted, H.B. 6463 would broaden the existing

authority to make administrative adjustment of tort

claims, extending it to include claims for personal
injury and death as well as for property loss or

damage. It would also remove an existing inequality

in our law which permits suit to be brought against

the United States for certain types of tort claims.
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Reed, author of the opinion in tlie important case

of Dalehite vs. United States, 346 U.S. 15, in com-

menting on this legislative history, said:

"* * * Uppermost in the collective mind of Con-

gress were the ordinary common-law torts. Of

these, the example which is reiterated in the course

of the repeated proposals for submitting the United

States to tort liability is 'negligence in the operation

of vehicles'. * * *"

Assuming that the violation of a duty imposed

by the fiduciary relationship created in this case

is tortious conduct, Restatement of the Law, Torts,

§874; Harper vs. Interstate Brewery Co. (1942),

168 Or. 26, 120 P. 2d 757, does such violation fall

such as admiralty and maritime torts, and yet pre-
cludes suit on the ordinary common-law type of tort,

such as personal injuries or property damage re-

sulting from negligent operation of an automobile.
* * *

U -X- * *

"The past 85 years have thus witnessed a steady
encroachment upon the doctrine of sovereign im-
munity. Yet there remains a large and important
category of wrongs for which there is as yet no
satisfactory remedy

—

the ordinary common-law type

of torts, such as personal injury or property damage

caused by negligent operation of an automobile bv a

government employee in the course of his employ-

ment. * * *

"* * * It is neither desirable nor intended that

the constitutionality of legislation, the legality of

regulations, or the propriety of a discretionary ad-

ministrative act should be tested through the
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within the provisions of the Tort Claims Act^ I

think not. The Restatement, in Chap. 43, classifies

the violation of a fiduciary duty as tortious under

rules applicable to certain types of conduct. Negli-

gence is treated in an entirely separate and distinct

volume of such work. In construing the Tort Claims

Act the courts have uniformly held that immunity

was not waived as to all torts. Immunity was not

waived for conduct amounting to a nuisance. Dale-

hite vs. United States, supra. The Act does not im-

pose absolute liability for the ownership and opera-

tion of a dangerous instrumentality. United States

vs. Ure, 9 Cir., 1955, 225 F.2d 709 ; Porter vs. United

States, 128 F. Supp, 590, aff'd 228 F.2d 389. The

jnedium of a damage suit for tort. The same holds

true of other administrative action not of a regula-

tory nature, such as the expenditure of Federal

funds, the execution of a federal project, and the

like." * * *

<<* * *

"Memorandum for use of the Committee on the

Judiciary :

"The survival of government irresponsibility in

the field of common-law torts is an anachronism,
founded upon no sounder reason than a historical

prejudice against tort claims. No acceptable justi-

fication has ever been cited for this immunity and

in an area of steadily growing government activity,

involving considerable use of automobiles and other

mechanical equipment capable of causing damage to

person and property, the absence of a satisfactory

procedure for redressing such wrongs becomes a

grave defect in our social policy." (Emphasis

added.)
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act does not impose liability without fault. Hai'iis

vs. United States, 10 Cir., 1953, 205 F.2d 7()5.

Although fraud and deceit may constitute tortious

conduct, such conduct does not fall within the pro-

visions of the Act. United States vs. Gill, (1957)

W.D. Pa., 156 F. Supp. 955. The courts, by in-

ference, in construing the language "negligent or

wrongful act or omission" have applied the well-

known rule of ejusdeni generis. Under this rule

the general words in a statute (or wrongful act

or omission) are confined to the class which it has

specifically described (negligent) and may not be

used to enlarge the meaning of such word. Cleveland

vs. United States, 329 U.S. 14; Fourco Glass Co vs.

Transmirra Products Corp., 353 U.S. 222; Haili vs.

United States, 9 Cir., 1958, 260 F.2d 744; In Re

Application of Rogers, 9 Cir., 1956, 229 F.2d 754.

It is true that the Courts have construed the

language to cover certain acts which are not strictly

negligent in nature. However, the wrongful acts

in such cases were closely related to negligence. For

example, the Court in Hatahley vs. United States,

351 U.S. 173, 181 (1956), held that a trespass, in

the confiscation of horses, was such a wrongful act

as was contemplated. Likewise, in Aleutco Corp. vs.

United States, 3 Cir., 1957, 244 F.2d 674, it was

recognized that the wrongful conversion of certain

property by the United States constituted a com-

pensable wrongful act. United States vs. Ein Chem-

icals Corp., D.C. N.Y., 1958, 161 F. Supp. 238, sup-

ports Aleutco 's holding that the wrongful conversion
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of property is such tortious conduct as is cover(3cl

by the language in question. Plaintiff urges that

under the plain language of the Act the defendant

is liable if a private person would be liable. Clearly,

this language must be read and construed with the

other language of the Act. The test would be

whether a private person would be liable to the

plaintiff for ''negligent or wrongful act or omis-

sion" of a government employee as defined and

limited by the legislative history and Court de-

cisions construing the Act.

I feel that the Lender, when it accepted the com-

pletion agreement and took over control of the

project under which it w^as to provide long-term

financing, was not acting in the exercise of a dis-

cretionary function. The Lender had an absolute

obligation to furnish such long-term financing.

I express no opinion on the statute of limitations

nor the legal eifeet, if any, of the indemnity agree-

ments executed by plaintiff.

I conclude that I have no jurisdiction under the

Tort Claims Act and that this cause must be dis-

missed without prejudice. No testimony was taken

on defendant's counterclaim and that issue is not

before the Court. If the government decides to pro-

ceed in this Court on such counterclaim, a trial date

will be assisrned.
•^b'

This opinion shall stand as my findings and con-

clusions on plaintiff's claims. An appropriate judg-
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meiit of dismissal without prejudice shall be pre-

pared and presented.

Dated this 8th day of February, 1961.

/s/ JOHN F. KILKENNY,
District Judge.

[Endorsed] : Filed February 8, 1961.

United States District Court

District of Oregon

Civil No. 9403

RAY B. WOODBURY,
Plaintiff,

vs.

UNITED STATES OF AMERICA,

Defendant.

JUDGMENT OF DISMISSAL

Kilkenny, J.

:

The findings of fact and conclusions of law found

by the Court in the opinion tiled in the above cause

on the 8th day of February, 1961, be and the same

are hereby adopted as the findings of fact and con-

clusions of law in this cause, and based on the con-

clusion that the Court has no jurisdiction of plain-

tiff's claims under the Tort Claims Act,



118 Ray B. Woodbury vs.

It Is Ordered And Adjudged that plaintiff's com-

plaint and the causes therein set forth be and the

same ar(» hereby dismissed, without prejudice.

Dated this 24th day of February, 1961.

/s/ JOHN F. KILKENNY,
District Judge.

[Endorsed]: Filed February 24, 1961.

[Title of District Court and Cause.]

NOTICE OF APPEAL

Notice is hereby given that Ray B. Woodbury,

plaintiff above named, does hereby appeal to the

United States Court of Appeals for the Ninth Cir-

cuit from the judgment of dismissal entered in this

action on February 24, 1961.

KING, MILLER, ANDERSON, NASH &

YERKE,

/s/ NORMAN J. WIENER,

/s/ PAUL R. MEYER,
Attorneys for Plaintiff.

[Endorsed] : Filed April 11, 19(a.
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[Title of District Court and Cause.]

BOND FOR COSTS ON APPEAL

Bond No. B-87629

Know All Men By These Presents

That we, Ray B. Woodbury, as Principal, and

United Pacific Insurance Comjiany, a corporation

organized under the laws of the State of Washing-

ton, having an office and usual place of business in

the City of Portland, County of Multnomah, State

of Oregon, as Surety, are held and firmly bound

unto the United States of America, defendant above

named, in the sum of Two Hundred Fifty Dollars

($250), lawi:'ul money of the United States of

America, for which payment well and truly to be

made unto said United States of America, we bind

ourselves, our heirs, legal representatives, successors

and assigns, jointly and severally, firmly by these

presents.

Whereas, in an action pending in the United

States District Court for the District of Oregon

between said Ray B. Woodbury, as plaintiff, and

United States of America, as defendant, a judgment

of dismissal was rendered against Bay B. Wood-

bury, as plaintiff, on February 24, 1961, and Ray

B. Woodbury having filed a notice of apj)eal from

said judgment of dismissal to reverse said judgment

of dismissal on appeal to the United States Court

of Appeals for the Ninth Circuit,
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Now Therefore, the condition of this obligation

is such that, if Ray B. Woodbury shall pay all

costs if the appeal is dismissed or if the judgment

of dismissal is affirmed, or such costs as the appel-

late court may award if the judgment of dismissal

is modified, then the above obligation shall be void;

otherwise it shall remain in full force and effect.

In Witness Whereof Ray B. Woodbury, as Pi'in-

cipal, has hereunto set his hand and seal and United

Pacific Insurance Company, as Surety, has caused

its name to be subscribed hereto by its representa-

tives thereunto duly authorized and its corporate

seal to be hereunto affixed by its attorney-in-fact,

this 11th day of April, 1961.

/s/ RAY B. WOODBURY,
Principal.

[Seal] UNITED PACIFIC INSUR-
ANCE COMPANY,

By /s/ C. H. WERTON, JR.,

Attorney-in-Fact.

Countersigned

:

D. K. MacDONALD & COMPANY,
Oregon, Inc.,

By /s/ C. O. TATE,

Resident Agent.

[Endorsed]: Filed April 11, 1961.
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[Title of District Court and Cause.]

CERTIFICATE AND ORDER

Whereas the court entered its judgment of dis-

missal in the above-entitled action on February

24, 1961, dismissing plaintiff's complaint and the

cause therein set forth, and

Whereas defendant's covmterclaim herein is still

pending before the court, and

Whereas the court in entering said judgment of

dismissal on February 24, 1961, intended to make

said judgment of dismissal final pursuant to the

requirements of Rule 54(b) F.R.C.P. ; now, there-

fore, the above-entitled court hereby makes the

following

Finding

There is no just reason for delay in the entry

of final judgment on plaintiff's complaint and the

following

Direction

An entry of final judgment on plaintiff's com-

plaint shall be made herein.

Based upon the foregoing finding and direction

it is hei'eby

Ordered and Adjudged that said judgment of

dismissal be and the same hereby is made final, and

it is further
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Ordered and Adjudged that this cei-tificate and

order be entered nunc pro tunc to appear of rec-

ord as of Febmary 24, 1961, which is the date when

said judgment of dismissal was originally made

and entered.

Dated this 21st day of April, 1961.

/s/ JOHN F. KILKENNY,
District Judge.

[Endorsed]: Filed April 21, 1961.

United States District Court

District of Oregon

Civil No. 9403

RAY B. WOODBURY,
Plaintiff,

vs.

UNITED STATES OF AMERICA,

Defendant.

Before: Honorable John F. Kilkenny,

District Judge.

Appearances

:

MESSRS. NORMAN J. WIENER and
PAUL R. MEYER,

Of AttornevR for Plaintiff.
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MR. C. E. LUCKEY,
United States Attorney, District of Oregon,

Appearing in behalf of the United

States of America, and

AIR. GEORGE W. PRYOR,
Appearing in l^ehalf of Housing and Home
Finance Agency.

TRANSCRIPT OF PROCEEDINGS

December 12, 1960

The Court: Gentlemen, I will ask you to give

your ideas here on how we would proceed this

morning. Then I will try to outline procedure for

you, just so we get your thoughts on that.

Mr. Wiener: If the Court please, I might bring

the Court up to date on a conference Mr. Luckey

and I have had in the past few days to attempt to

give to you what we think the procedure is.

We recognize the complexities of this case, and

I am sure the Court in view of the voluminous file

has recognized many of the complex problems. In

vieM^ of that, it would appear to both counsel for

the Government and ourselves that the difficulty in

this case is transmitting to the Court in some ab-

breviated form facts which have taken some three

years to develop.

We have, therefore, gone through the chronologi-

cal listing contained in the pre-trial order, in nu-

merous instances gone through the chronological

listing of the pre-trail order which contains some
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1180 different chronological items starting from

1949 and going into 1958. We have taken from the

files of the Government, primarily from the Gov-

ernment, these eleven hundred and some-odd items,

and they are now in a file drawer before Mrs. ]\lun-

dorff's desk. So out of the voluminous files the first

thing we have done, we have abstracted those. [2*]

In a further attempt to bring this in focus, coun-

sel for plaintiff—that is, myself and Mr. Meyer

—

have numbered the particular documents which we

think bring into focus the issues that are involved

in this case. I believe Mr. Luckey has done the

same thing.

With respect to those, I would say that we have

approximately 150 out of eleven hundred some-

odd items which we think bring into focus the

issue that is before this Court on this segregated

issue. So from the plaintiff's standpoint it would

appear that there are three phases to the trial on

this issue. One is to present to this Court almost

some 150-odd exhibits, part of the records of the

Government. That is the first phase.

The second phase, your Honor, would be short

oral testimony which will add some to the exhibits

but are primarily for the benefit of putting certain

witnesses before the Court so that the Court may
ask questions that he may have.

Those witnesses are Mr. Woodbury, the plain-

tiff in this case seated at my left, Mr. Herbert

Hardy, attorney, who is not in the courtroom but

*Page numbering appearing at top of page of original Reporter's
Transcript of Record.
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who is available upon telephone call, and Mr. Harry

Lajigion sitting in the far comer over here in the

front of the Bench, who was the Project Manager

from the period of 1954. The oral testimony would

not, in my opinion, take very long.

The third phase of it, and we have discussed

it [3] with Mr. Luckey, is the reading into the

record from depositions of the testimony of wit-

nesses of the United States; that is, various em-

ployees of various agencies involved here, which

was done over the course of several years in ])re-

trial proceedings.

Now, I believe, your Honor, that that would be

the extent, certainly the extent of the plaintiff's

case. T think Mr. Luckey intends to do the same

thing, and I think that his procedure is the same.

I will let Mr. Luckey speak for himself on that

phase of it.

The Court: Mr. Luckey?

Mr. Luckey: I think our procedure, your

Honor, would follow the same general pattern. Of

course, w^e would point out that there are some

documents that are here from Mr. Woodbury's

files, Columbia Supply's files and Aleutian Homes'

files. There are some numerous depositions that

have been taken both of the parties on both sides,

and as to Grovernment's witnesses as well, we of

course with reference to Government's witnesses

will necessarily be guided very largely, because we

believe it is a documentary case primarily, upon

what the witnesses for plaintiff may testify. ^Ye



12(j Ray B. Woodbury vs.

would not have more than two or three witnesses,

your Honor. [4]

Mr. Wiener: Thank you.

We have prepared, your Honor, a chart for the

sole purpose of assisting the Court in identifying

the various agencies and various parties involved

in this case.

First of all, it is my understanding of why we

are here this morning is that the Court by its order

of November 4th directed that this case proceed

to trial on the segregated issues of, one, whether

or not the Government could be a fiduciary, and,

two, whether or not the Government, [8] assuming-

it is under the facts of this case, was a fiduciary.

On the first question, it would appear to us that

this is a question of law which we have amply

raised and searched in various briefs heretofore

submitted to the Court, so I will not attempt to

argue the law unless the Court specifically re-

quests. [9]
* * *

The Court : You may call your first witness or

start with youi- first exhibit, Mr. Wiener.

Mr. Wiener: I assume it is perfectly all right

to introduce these exhibits without the necessity of

having a witness on th(> witness stand?

The Court: That is correct.

Mr. Wiener: At this time, your Honor, we have

already stipulated, Counsel and T have already

stipulated that certain exhibits may be introduced
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in the trial, but for the record we will now in-

troduce or offer into evidence Exhibits 1 to 1176

of the two file drawers that are in front of the

Bench. They are numbered; the exhibits have been

marked. We now offer those in evidence pursuant

to the stipulation.

The Court: I would ask now, before Counsel

responds to that, whether on this issue there is any

claim, and I understand differently, but I want to

get it straight here. Is there any claim that all of

these exhibits have relevancy or materiality in so

far as this issue is concerned ?

Mr. Wiener: No; from the standpoint of the

plaintiff [63] the answer is No.

The Court: Then I would suggest this: T would

suggest that you offer in evidence only those at

this particular time. Now if jow want to offer them

just for the purpose of what may happen later in

the trial, we can do that, but as to the exhibits

which you feel are relevant and material, only

those should be offered at this time. I do not want

to have just a blanket offer, something that might

be binding on the Court, something that someone

might pick out on a question of appeal on either

side if my decision on this issue would be appealed.

Are you in a position to do that now?

Mr. Wiener: Yes, your Honor. I would like the

record to show that I have already stipulated things

that can be done, but, of course, that is subject to

the Court. 's approA^al. As far as I am concerned,

we will have picked out the documents which we

think have relevancv.
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T might point out that it has been agreed that

the chronological statement which is the basis for

these 1176 documents has been agreed upon as

chronological.

The Court: That is correct. That is in the pre-

trial order.

Mr, Wiener: That is in the pre-trial order, and,

in addition to that, there are some agreed facts in

the pre-trial order which I have attempted to sum-

marize.

The Court: That is true. I have read the [64]

Agreed Facts, not once but twice. I do not pretend

to remember them all, however; but if you would

proceed that way, Mr. Wiener, that will be fine.

Mr. Weiner: Thank you. At this time, your

Honor, I would then like to introduce as—or offer

into evidence as Exhibit 1177, which has not yet

been marked and merely, your Honor, for the pur-

pose of assisting the Court, not for conclusion—that

is, the document is no evidence in and of itself but

merely as an aid to the Court, the chart which I

referred t<j in opening statement.

* * *

The Court: Is there any objection, Mr. Luckey?

Mr. Luckey: No objection, your Honor, for

that [65] purpose.

The Court: Those numbers will be assigned to

those exhiliits, and the exhibits are admitted.

(Chart previously referred to and marked as

as Plaintiff's Exhibit 1177 for Identification
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and photograph from Kodiak Mirror dated No-

vember 26, 1960, previously marked Plaintiff's

Exhibit 1178 for Identifieation, were there-

upon received in evidence.)

Mr. Wiener: Another point which Counsel and

I have discussed which pei-haps should be brought

up at this time, there are again numerous interroga-

tories and requests for admissions and answers,

and so on, which are part of the Court's files. It

is my understanding of the practice that for this

to become a part of the transcript of the record

they should be offered in evidence. I have discussed

it with Counsel as to whether or not we are con-

cerned with any of them. They may become part

of the transcript of the record of this case, and

we now offer all the interrogatories and requests

for admissions and the answers to the interroga-

tories, all the answers and admissions. There are

seven in number.

The Court: Then I assume if they are to be

received that the Court's attention will be directed

to that portion [66] of those interrogatories and

the answers that may have relevancy or materiality

on this issue. Otherwise, I do not want to fill the

record with that material. [67]

* * *

Mr. Wiener: On Page 70, the fourth date,

March 31, 1952, from the Secretary of the Navy

Whitehair

The Court: If you would read the number off,

we can get that.
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Mr. Wiener: 115, and it is Wliitehair to Rich-

ards, Whitehair being the Secretary of the Navy

and Richards being the Commissioner of FHA.

This is replying to prior correspondence mentioned

from Bettinger indicating that a new sponsor was

in the picture and reaffirming prior certifications

by the Navy that they need these houses up here

and that conditions have not changed since 1951

and, well, reaffirming the need for this project at

least as far as the Navy saw it.

Mr. Luckey: No comment, your Honor.

The Court: Admitted.

(Document above referred to, [79] previ-

ously marked Plaintiff's Exhibit 115/48 for

Identification, was thereupon received in evi-

dence.) [80]
* * *

Mr. Wiener: The next document is the follow-

ing one dated June 12th, a memorandum from

Morse to Seward.

I might comment that, since Counsel has men-

tioned it, Mr. Morse was employed by HHFA.
Brice Mortgage was in this picture, Mr. Morse at

about this time resigned from HHFA or appar-

ently decided to resign from HHFA to go to work

for Brice. He prepared a full document appar-

ently just setting forth his position and why he was.

going to work for Brice.

The only thing we claim, the reason we think

it is important here is because he reviewed in mi-
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mite detail the basis for this loan, the interest of

the Govermnent in it, the fact that—the whole his-

tory of it in 1951 and '52, what led to its signing,

the fact that in his opinion this loan was perfectly

justified under all proper procedures. He points,

out that the loan conditions are more strict than

any of those approved by the Administrator under

the Alaska Housing program.

The purpose of this is not to justify Mr, Morse

one wa}" or the other. It doesn't have anything to

do with that, Ijut he set forth in some chronological

order what had happened, what had developed and

what had transpired during these three years.

This man, incidentally, was the man closest [96]

to the project as far as HHFA was concerned up

until the change in administration here. You see,

we had a new President come in in 1952, which

made changes in this over-all program. This is

No. 289.

Incidentally, Morse had nothing to do with this

])roject after he went to work with Brice. That was

a condition of his leaving this agency, that he not

participate in Brice 's participation.

Mr. Luckey: No comment, your Honor. It

speaks for itself.

The Court: Admitted.

(Document above referred to, previously

marked Plaintiff's Exhibit 289/A2 for Iden-

tification, was thereupon received in [97] evi-

dence.)
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Mr. Wiener: Next page, 125, letter of Janu-

ary 27, 1954, the second January 27th, from Hazel-

tine to Cake, Jaureguy & Hardy—just to deviate

from what has been now brought before the Court,

and I do not think there is any dispute about it

—

this Completion Agreement was drafted prior to

January 27th in Washington, D. C. We won't go

into who drafted it or what the terms are, but,

anyway, it was drafted, which led to a letter on

January 27th from Hazeltine to Mr. Hardy who

has now for the first time been brought into this

picture, which says, "The attached Completion

Agreement * * * has been the subject of negotia-

tion between Aleutian Homes, Inc., and representa-

tives of this Agency during the past week.

"The terms of this Agreement appear generally

acceptable to us; however, prior to formal submis-

sion for approval by the Administrator it will be

necessary for you to obtain the following: —" Now
this was on January 27, 1954, and these are some

of the larger things of the items; that Woodbury
can put I'p funds in the approximate sum of $60,-

000 for overhead; that evidence be produced that

the [112] Completion Agreement will not render

the permanent first mortgages uninsurable by the

FHA, in other words, that they won't take the

FHA out of this picture ; and that also satisfactory

evidence that this Completion Agreement will not

adversely affect the sale of the permanent first

mortgages to FNMA.
So Hazeltine 's concern is at this time that Wood-

bury put up $60,000 for overhead and that the long-
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term ooirmiitments not be affected adversely one

way or the other by this document.

Mr. Luckey: We think that is significant, your

Honor, because if HHFA was going to keep these

commitments alive or reasonably to keep them

alive, they would not have been concerned about

providing overhead funds for that.

The Court: Admitted.

(Document above referred to, previously

marked Plaintiff's Exhibit 512/4 for Identi-

fication, was thereupon received in [113] evi-

dence.)

*

Mr. Wiener: The next document is quoted in

full on page 134. It is April 5, 1954, Hazeltine

to Cole.

This is a note from the second in command to

the No. 1 man, Exhibit 562.

This document provides a resume of the action

that has been taken up to this particular time,

obviously attempting to infoiTn the top man as to

what has happened ; sets forth an analysis of the

complete projects; suggests modification of cer-

tain documents; analyzes the costs of completion,

analyzes the method of taking out the interim loan

by the long-term loan, and makes a recommenda-

tion as to what is to be done
;
points out that,

''If the proposed Completion Agreement is

placed in operation, Woodbury wW] withdraw from

all active participation. A Project Manager and a

Project Superintendent will be selected satisfac-
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tory to the Agency, and they will be [128] respon-

sible for all operations until our loan is repaid. In

addition, Woodbury is required to pay all over-

head expenses, including extraordinary expense of

HHFA personnel, and there is now in the hands

of Mr. L. R. Durkee, Area Representative, a cash-

ier's cheek covering funds supplied by Woodbury

in the amount of $60,000 for these purposes."

I am reading that from this dociunent.

This, from our viewpoint, represents this par-

ticular—well, the Agency's views on this matter at

this particular time, and we can see a recommenda-

tion which is acted upon here in a few documents

later.

Mr. Luckey: This is an internal memoranda,

your Honor. Mr. Wiener calls him second in com-

mand. Actually, he was not second in command.

Mr. Cole was the Administrator. Mr. Hazeltine was

the Administrator of the Community Facilities Ad-

ministration, To say he was a different type of

administrator as being second in command—he had

the command function of delegated authorities in

connection with this particular project, but he was

writing to his superior who had not delegated the

authority to authorize the further disbursements

under the loan aftei' default, and the memorandum
points out that there are many conditions related

to the proposed further disbursements and that it

was worked out [129] with Mr. Herbert Hardy who

contacted the Agency in January, presenting plans

which, after some revision and conference with this
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office, appeared to be workable. That is the sub-

stance of the memorandum.

It is significant to note here the understanding

of the plan by Mr. Hazeltine:

"The plan also provides that, subsequent to the

repayment of our loan, the remaining non-lienable

creditors together with R. B. Woodbury and your-

self will agree upon a Trustee who will be ap-

pointed to supervise liquidation of all other creditor

claims remaining."

It indicated after HHFA's loan was paid there

would be still other creditors, and other creditors

and Woodbury would have to get together and

name a Trustee if this plan were carried to com-

pletion.

The Court: Admitted.

(Document, Memo from Cole to Hazeltine,

April 5, 1954, previously marked Plaintiff's

Exhibit 562/A-4 for Identification, was re-

ceived in evidence.) [130]

* * *

Mr. Wiener: Now, your Honor, we come to the

Completion Agreement itself. We are fbially there

on page 142, and this document 583/1-140, and

this is the signed document. [136]

I am sure w^e could make many comments on

these. I call the Court's attention—you do not have

this in front of you, but I call the Court's atten-

tion

Mr. Meyer: Here are two copies.

The Court: There is a copy attached.
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Mr. Meyer: Wliich is the orig-inal which can

be handed up to the Clerk.

Mr. Wiener: The Government is referred to in

this dociunent as the Lender, top of page 2. They

refer to the '^ Housing and Home Finance Admin-

istrator, hereinafter called 'The Lender.' " The

document is not signed by the Housing and Home
Finance Administrator.

The Court: There is no place for the signa-

ture ?

Mr. Wiener: There is no place for the signa-

ture.

The Court: The parties have a paragraph in

there which shows the rather definite intention that

it was to be signed. It was never so intended that

they were to sign; is that correct

?

]Mr. Wiener: Well, that would be my inter-

pretation of that language, that it was not contem-

plated that the Housing and Home Finance Ad-

ministrator would be signatory, would sign this.

The Court: Or any other governmental agency,

such as the FHA or the FNMA?
Mr. Wiener: T agree with the [137] inter-

pretation.

The dociunent provides that the Lender shall do

certain things (bottom of page 4) including the

deferment of collection of interest due under his

loan. I call to the Court's attention that the lan-

guage used in Paragraph 11(c)

The Court: How do you construe that language

there, Mr. Wiener?
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"This Agreement is subject to compliance with

the followmg- conditions by Lender:"

Mr. Wiener: How do I construe it?

The Court: Yes. I have this question: The

Lender, does that indicate to you in any way that

the Lender didn't have to do it; that he might do

it, but that he could back away from the agreement

at any time, or he didn't have to go ahead with

the agreement as such?

The language is so peculiar, "This Agreement is

subject to compliance with the following conditions

by Lender." Even though the Lender is not a party,

it does not say, "The Lender shall," or "The

Lender will."

Now in the subdivisions that language is used,

but in the general condition there, "This Agree-

ment is subject to compliance with the following

conditions by Lender," well, if the Lender didn't

do that, then what happened to the agreement ? I

know we are not going to argue that out now, but

that is one of the principal things here, but if

you [138] have something, it would seem to me all

the way through that this is rather peculiaa' lan-

guage in the agreement.

Mr. Wiener: You have asked my opinion, have

I, and I will just briefly state it.

The Court: Yes.

Mr. Wiener: My opinion, this was a dociunent

which, for all practical purposes, was a contract

between everybody that is stated here, including

tlie Lender. This is my opinion. It is true that this

document was not signed—there is no question
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about that—by the Government, but it was accepted

in that language by a letter which w^e will shortly

come to. It speaks in the traditional form of an

obligation on the part of a party to a document.

The Court: That particular language, that is

what I am inquiring about. To me, it seems that

that language actually modifies or is a modification

of what is the language which is usually custom-

arily used in order to bind a person.

'^This Agreement is subject to compliance with

the following conditions by the Lender." Let us

look at it this way just for the moment: Suppose

that we were not in the position that we are in

there, but we are attempting to secure financing

from some other source, and suppose we are get-

ting that financing from a bank rather than from

the Government and then we had that language,

"This Agreement is subject to compliance with the

following conditions by [139] the Bank," and you

had mentioned the name of the bank.

What is rumiing through my mind is what that

language would mean when you apply it, the cir-

cumstances there, if you were starting on a new
agreement. Would you then feel that there was an

obligation of the bank to go ahead and comply with

(a) and through the others there? That would bt

(a), (b), (c) and (d).

Mr. Wiener: Well, my answer, as I would un-

derstand it, would be that this language that you

have just quoted, "This Agreement is subject to

compliance," is another way for saying that this

agreement is subject to being accepted by the bank
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in your hypothetical upon the ground that it will

do certain things or, stating it a little dilferently,

that this agreement will have no effect unless the

bank in your hypothetical agrees that it will in

exchange for the rights it has got herein, will agree

to these other items which are spelled out, (a), (b),

(e) and (d). In other w^ords, I think

The Court: In other words, you think, Mr.

Wiener, that actually in construing the whole

transaction here that there is something missing

from the agreement as such?

Mr. Wiener: Well, I would say with all due

—

I would think that it is not carefully drafted in

the sense that it expresses fully what the parties

intended at this time, hwi I think this is in the

nature, your Honor—that these [140] people who

have signed—it is in effect an offer, in legal effect,

in effect an offer to the Government which, for

reasons which are not clear in the record—I don't

know why they didn't sign this because they signed

the Building Loan Agreement. They signed the

Disbursing Agreement. I mean, the Housing and

Home Finance Administrator signed

The Court: I might be advised on this better

if I reviewed the briefs again. It is some time since

I have been over them.

I know it is indicated in some of the correspond-

ence here some place that as a matter of law the

Government felt they couldn't sis-n such an agree-

ment.

Mr. Wiener: T think it is indicated somewhere

in here that thev felt thev couldn't sio-n it.
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The Court: That is in the last ijaragraph of

the agreement as such.

Mr. Wiener : Yes, your Honor, but that then be-

comes a question of law whether they could in fact

sign at all. It appears from our reading of the

various housing statutes under which they are au-

thorized, that they had authority to do anything

they wanted. They had a revolving fund set up.

They did have authority, but they maybe felt that

one of the Government attorneys advised them they

couldn't sign this docimient—I don't know—but the

legal effect is—and I cannot emphasize this too

strongly—that we believe this [141] document cre-

ated a status whether it in fact—we are not suing

here for breach of contract—it created a status,

and whether in fact or not there was a binding

legal contract for which we could sue for the breach

is not^—^we have not raised the question because

what did happen here, as I say, it created a status

which was acted upon by the subsequent acts here

which indicated a certain position or a certain rela-

tionship ov duty on the part of the Government.

It is an attempt to bring this all up to date and is

certainly what finally happened.

I think if the question was whether there was a

breach of contract, that our position would be that

this was an offer to the Government which was

supported by a letter of about May 21st which we

will be coming to very shortly, which in fact

thereby made the Government, whether they signed

it or not, a party to the contract, and this is not

foreign to the law at all, because in lots of Court
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of Claims cases where these contract cases general!}'

arise, the Courts clearly say—I mean the Court ol:

Claims has said in many cases that yon can have

an implied contract in law whether in fact there is

an express contract, but I don't think we have to

reach that—at least from our theory w(> do not h.ave

to reach the problem of whether in fact this was a

binding legal contract. We do think it created a

status, a relationship which the Govermnent o])er-

ated under [142] thereafter, assumed certain rights,

obtained certain rights including the payment of

moneys, which created certain duties. I mean, that

is our position.

The Court: I understand your position.

Mr. Wiener: In any event, this document does

provide that the Construction Superintendent shall

be appointed and acceptable to Lender.

There is discussion in here as to the overhead

agreement. I started out to point out that the, that

at the top of page 4 of the Completion Agreement

Woodbury agrees to execute and deliver to Lender

an agreement to provide necessary ovei'head ex-

penses for the completion of the project. Now, the

language, "for the completion of the project," has

been the subject of a great deal of interpretation,

by a lot of people, but I do call then for the Court's

attention paragraph 11(c), your Honor, on page

5, where, "Lender will defer collection of interest

due under loan until completion of project."

Now, that is an ambiguous term, but T think that

the only proper and fair interpretation of it, look-

ing at the status of the parties in April, 1953

—
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April, 1954, they exi3ected to complete this project

ill October of 1954. This was the estimated comple-

tion date. The interest was to be held until Octo-

ber, 1954, The overhead was not to be paid until

October, 1954. [143]

Now, why I emphasize this and I point out that

the same language was used for both of these para-

graphs is because there is much reference in 1955

and in 1956 to the fact that Woodbury in the year

195(i has not paid $15,000 for his overhead. This

was in 1956, and the Government's position ap-

parently was at that time that the $15,000 obliga-

tion continued until the loan was recast.

I emphasize this, that could not have been within

the contemplation of the parties on either side be-

cause when they use the term, "completion of

agreement," they must have been contemplating the

physical completion of the project, not the recast-

ing of the loan or the taking out of the loan, and

mnch of the problem that developed here, as you

will subsequently see, is because of the fact that

somebody in the Government got mad at Woodbury

because he didn't put up $15,000 for overhead in

the year 1956, which we do not think can be read

into the documents.

In an}^ event, this is an important document,

there is no question about it, and it has problems

of construction that we differ on.

We would offer that in evidence, 583/1-140.

Mr. Luckey: If this be an offer, your Honor,

which creates a status on the part of the Admin-

istrator, I certainly submit that the built-in safe-
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guards of the offer to induce the Lender to make

further disbursements camiot be read out [144] of

the document and the agreement.

Paragraph 13 says that the obligations of any

party signatory hereto shall not be released, dis-

charged, or in any way affected.

If it is the position of the plaintiff that a party

signatory by some operation other than signing

this paragraph, this paragraph there mentions,

"* * * or in any way affected, nor shall claimants

or other parties signatory have any rights or re-

course against Lender," and by a built-in provision

the Lender is really deemed a signatory, and this

should be influential in detei'mining our obligation

as Lender, "* * * shall have any rights or recourse

against Lender by reason of any action Lender

may take or omit to take under the foregoing pow-

ers; nor by reason of any action taken by Lender

which in its opinion may be necessary to keep said

project free from liens,"

And Paragraph 14 is particularly significant as

setting the stage for the early documents, the con-

text in which this inducement was made

:

''All provisions and requirements of loan docu-

ments executed in connection with loan by Lender

to Owner shall remain in full force and effect, ex-

cept as expressly modified;"

Now, the express modification concerned the ex-

tension of maturity dates, defeiTnent of interest,

and [145] things of that kind, and all the provi-

sions of the trust deed would remain in force; all

the provisions of the Loan Agreement, all of the
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provisions of guarantees, and, as I pointed out in

the letter that has previously been introduced here

within the last few minutes, the Lender would not

accept any other situation in the language of the

letter to Mr. Durkee, concerning the Pacific-Alaska

Contractors. The objection that there should not be

any recourse against the Lender, that is what they

are talking about right here.

Then in paragra]:)h 18 the Court has pointed out

and is aware, "No provision has been made for

execution of this document by the various Federal,

State and Territorial Agencies who are Claimants

or by the Bank of California since the national

banking laws and laws and regulations affecting

such agencies do not authorize the execution of such

Agreement. '

'

There is no ambiguity in that language on tlie

paii: of, in the first instance, the people who are

offering this inducement to discuss disbursement of

loan procedures. "It is understood that either a

written or oral approval of this Agreement will

be obtained from them, if possible."

Mr. Wiener suggests there is a lot of power on

the ])art of the HHFA to do a lot of things here

with reference to signing an agreement, and so

forth. I suggest if there were any power of that

nature it would be vested in [146] the Administra-

tor, and any writing in that type of situation

would be directed all the way by citing clause of

the statute with regard to an Administrator, but

that does not bind the United States which in this

situation would not be a party defendant properly.
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If there can be I'ead into these paragra^jhs any

fiduciary situation or acceptance of a fiduciary

obligation by tlie Government expressly, I fail to

see hoM^ an^^ party, be it the Government or other-

wise, yoiu' Honor, can by agreement protect itself

against the imposition of a fiduciary obligation

upon it. It couldn't be clearer that this was not

the intent of the HIIFA, not the intent of the

United States, and in the absence of overreaching

or undue imposing of evidence that shows attri-

butes of a fiduciaiy relationship, it escapes me how

in the face of these particular clauses in this Com-

])letion Agreement it can be asserted in good faith

here that there was a fiduciary obligation in the

contemplation of the HHFA here.

Now, if it is by operation of law, certainly there

has been nothing in the pleadings to show^ or to

suggest any overreaching, any unfair action, or

anything of that kind. The only thing that has been

alleged here is that we favored ourselves as a credi-

tor by taking this foreclosure action really, and

that, of course, is in the contemplation of the en-

tire Completion Agreement. [147]

The Lender in order to disburse this additional

loan, had to have certain safeguards and, certainly,

a lender in protecting himself in that manner in

disbursing the balance of the loan couldn't by that

alone, even though he had some safeguards against

disbursements, become a fiduciary.

Everybody understood. All the creditors, all the

signatories to this document which Mr. Woodbury
saw on several occasions and his attorney, Mr.
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Hardy, understood that the Lender was not abro-

gating its original security documents and not ac-

cepting any responsibilities over and above that

that they did have originally, which would affect

their security documents before.

I think that the agreement is important. I think

it is a critical document in the entire case. There

are others to support it, but they were the same

type of exculpatory language so far as the Admin-

istrator is concerned, and they go right through

supporting the proposition that there was not any

fiduciary relationship.

The Court: The exhibit is admitted.

(Document, Completion Agreement, previ-

ously marked Plaintiff's Exhibit 583/1-140 for

Identification, was thereupon received in evi-

dence.) [148]
* * *

Mr. Wiener: On page 175, the middle of the

page, January 31, 1955, a letter from Cole, the top

man in HHFA, to the Secretarv of Navv.

Now a comment is made in our brief about [180]

this particular point so I call it to the Couii's at-

tention. This was, in effect, a statement from one

top Government agency to another one offering, as

we see it, to sell this project to the Navy. The com-

ment is made that the project was constructed in

compliance with certain FHA requirements at a

cost of approximately five and a half million dol-

lars and FHA has placed an appraised valuation

of $5,892,800 on the completed project.
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I mentioned this in the course of opening state-

ment. The comment is made that this would be ad-

vantageous to the Government to permit this

agency to further its program of orderly liquida-

tion of its investments in Alaska if the Navy would

be interested in purchasing for its own use this

housing project.

The Court: This was before a default was de-

clared, or was there a default at this time?

Mr. Wiener: In the interim loan?

The Court: Yes.

Mr. Wiener: No, there was no default at this

particular time, and the FHA and Fanny Mae
commitments were in full force and effect at this

particular moment, but its release of commitments

is June 1, 1955, your Honor, so we are talking

about now in January.

Mr. Luckey: There was always a default, your

Honor, under the theory of the United States, in

the HHFA [181]

The Court : I know your theoiy on this, that the

default continued even under the Completion

Agreement.

Mr. Luckey: That is right, and, as pointed out

here by the Project Manager and his attorneys in

the previous document that is in here, there was a

$394,000 deficit plus $328,000 principal that they

couldn't meet, so the Completion Agreement was

not in a position to be at that time—it couldn't

be consiunmated, and this is only an explanatory

letter to examine details under which a transfer
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might be accomplished. It does not offer the prop-

erty. It talks about the possibility of sale.

Mr. Wiener : Well, my comment on Mr. Ijuckey 's

comments is that the tei-ms of this short-term note

were extended on two different occasions, once for

six months and once for four months, beyond the

due date on the short-term note, aiid I do not un-

derstand Coimsel's comments that the note for a

short-term loan was in default at this particular

time because the record indicates clearly that there

were two extensions of due date on that note.

Mr. Luckey: They did extend it from time to

time, your Honor; that is true.

The Court: 802 is admitted.

(Letter to Secretary of the Navy from Hous-

ing and Home Finance Agency, January 31,

1955, previously marked [182] Plaintiff's Ex-

hibit 802/65 for Identification, was thereupon

received in evidence.) [183]

* * *

Mr. Wiener: The next exhibit, your Honor, is

probably one of the key documents in the case. It

is from anybody's standpoint. It is on the bottom

of page 179, Document of March 7, 1955. It is from

Hazeltine, who is now head of the CFA, to his su-

perior, Cole, the head of HHFA, and this docu-

ment is quoted in full in this pre-trial order. The

posture of this letter must be considered that at

this particular time FHA had denied the applica-

tion for the increase in commitment. Just a short

three weeks prior to this date, this same Hazeltine
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had said, "We are now going to proceed with the

recasting and taking out of the mortgages," long-

term [195] mortgages, which on this particuhir date

the commitments were still in existence. So, of

course, as Mr. Luckey says, this document speaks

for itself, but we believe that this led to the deci-

sion to abandon the commitments for whatever

valid reason might have been set forth therein.

I call particular reference to the Court's obsei'va-

tion of the language quoted on page 182, the mid-

dle of the page, beginning with the paragraph,

''This recommendation "

The Court: Yes.

Mr. Wiener: The conclusion and recommenda-

tion is based upon the statement there that it is

superfluous for one agency under the same head

to go to the trouble and expense of transferring this

short-term loan over to the long-term loan despite

the legal commitments that were then in existence.

Now this decision, your Honor, is in the Gov-

ernment files. It is no knowledge out here to Lang-

ton, no knowledge to Woodbury or to Aleutian

Homes, but this was the decision that was reached,

and at a subsequent date hei-e it was apj^roved by

Cole and thereafter followed.

As a matter of fact, this original document that

I have in my hand here signed by Hazeltine has

penciled or in ink on the bottom of it, 3-21-55 the

date, "O.K. to follow recommended procedure using

first alternative plan above described." And the

first alternative plan above described [196] is that
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at Paragraph 1 on the bottom of page 182 which

says,

"Continuation for a period of approximately six

months of the present operation, whereby Aleutian

Homes, Inc., is continued as a corporation but

under complete control and supervision of the Ad-

ministrator. Should this seasoning period develop

the fact that the project has possibilities of nor-

mal payout a repayment program could be worked

out and congressional enactment requested to trans-

fer either to FNMA or FHA. There is a further

possibility that the Navy's interest in this project

might materialize in the form of an outright pur-

chase."

I do not want the Court to misunderstand or

Mr. Luckey. We do not question either the good

or bad faith. It appeared to be perhaps a sensible

procedure at this particular time to do this, but,

nevertheless, this was the decision that was made

and which was followed, carried out, as we wdll

point out by subsequent correspondence.

Mr. Meyer: May I make one comment about

w^here this document comes from, your Honor. You
will notice at the end of the description in the pre-

trial order it refers to having come originally from

Exhibit 1, Document 207.

Exhibit 1 of the pre-trial order was w^hat [197]

was called a collateral file, and your Honor will

note that all the contract documents from the loan

authorization, the note, the deed of trust, the vari-

ous construction contracts, all the contract docu-
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meiits are kept by the Government in what they

call the collateral file.

This was considered apparently by the Government

of sufficient importance as a contract document in

the fact that this was placed and numbered in that

collateral file, and that is where it was found. It

is Document No. 207 in Exhibit 1 to the x^re-trial

order, w^hich was this collateral file.

Mr. Luckey: I think it will l^e an unusual day

when the file clerk will determine the course of

litigation of this kind, your Honor. However, the

document itself is concerned with whether there

should be foreclosure at this time or some further

attempt to work out a financing structure that will

j^revent foreclosure.

There is a lot of language in here that Mr. Hazel-

tine used, words of control, and so forth, to influ-

ence the Administrator who, you will recall in the

early documents, didn't exactly, wasn't exactly

happy about this loan when it was found in the

office, but he anyway continued to carry this proj-

ect without foreclosure, and that is the context in

which the Commissioner of Community Facilities

who had been close to this project came to [198]

completion under the direction of the Pi-oject Man-

ager who was representative of Aleutian Homes in

Kodiak, trying to influence his superior to adopt

this course of continued extension of loan.

The Court: 832/A-1-207 is admitted. [199]

* * *

Mr. Wiener: Page 185, second from the top,

March 28, 1955, memorandum from Tyler of
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FNMA to the Hies, in which this Loan Manager of

Fanny Mae indicated he had had^ meetings with

various representatives or with the representative

of the HHFA to discuss this over-all thing. The

comments on the discussion are contained in this

memorandum.

One of the comments is made that the question

was asked if Fanny Mae and FHA would be w^ill-

ing to refund any part of their fees. You see, by

this time extensive commitment of fees had been

paid to Fanny Mae and FHA, and his comment

was as indicated there in the middle:

''This question was posed on the basis that the

HHFA Administrator might elect to hold his blan-

ket mortgage."

Our comment is that at this time with the in-

crease in commitment of FHA fmids having been

denied, there was [201] discussion at the Washing-

ton level of the possibility of making the short-term

loan a long-term blanket mortgage, which would

permit the orderly retirement of its payment as

distinguished from default status that it was about

to be under.

Mr. Luckey: Just a discussion, your Honor, not

binding on anyone.

Mr. Wiener: On the same page, the next docu-

ment

The Court: No. 849/49-4 is admitted.

(Memorandum re Aleutian Homes, Inc.,

dated March 28, 1955, from A. C. Tyler, Loan

^Manager, previously marked Plaintiff's Ex-
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hibit 849/49-4 for Tdentification, was thereupon

received in evidence.)

Mr. Wiener: The next document is March 28,

1955, a correspondence now from Hazeltine in

Wasliington to Langton out here in Porthxnd. Dis-

cussion is had with respect to proposed individual

mortgages, and he advised that it would be desir-

able to notify the creditors that the commitments

were to be abandoned, and it contains a proposed

form of letter to be sent mider Langton 's signature

as Project Manager to the various creditors, in-

cluding Woodbury.

This particular letter I have here of Exhi})it 850

contains this proposed letter to be sent by Langton

to these creditors. [202]

At this particular time, your Honor, the decision

had been made to abandon the commitments.

j\Ir. Luckey: This is a proposal for a letter to

the creditors indicating that the commitments

might be abandoned under certain conditions, and

that if certain conditions exist as of a particular

time certain action might follow. There is no com-

mitment of positive action in that letter.

The Court: No. 850/20 is admitted.

(Letter to Harry M. Langton from Hazel-

tine, March 28, 1955, with attached enclosures,

previously marked Plaintiff's Exhibit 850/20

for Identification, was thereupon received in

evidence.)

Mr. Wiener : On page 186, March 29, 1955, from

Hazeltine to Cole. It goes into the details of the
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Bank of California loan which was listed on the

Completion Agreement, your Honor, at $150,000.

As I recall, it was to be paid in two of four stages.

This letter comments that the bank appears in

the Completion Agreement among "Stage 3" credi-

tors. The comment is made that the bank was not

signatory to the Completion Agreement.

The comment is made to Cole by Hazeltine that

a letter for issuance to creditors by the Project

Manager has been forwarded to Portland. [203]

Mr. Luckey: No comment.

The Court: That is No. what?

Mr. Wiener: 851.

The Court: It is admitted.

(Memorandum of March 29, 1955, Hazeltine

to Cole, previously marked Plaintiff's Exhibit

851/A-20 for Identification, was thereupon re-

ceived in evidence.) [204]

Mr. Wiener: Page 187 at the bottom of the

page. No. 859, Langton to Hazeltine, in which he

says he has now reviewed this draft of this pro-

posed letter that came to him from Hazeltine, and

he has got a comment; Langton 's comment is that

an addition be made to the end of the letter which

would indicate—in which he forwards a draft of

a revised letter which he suggests he be authorized

to for-ward out to [205] creditors. We wdll see the

final form as it comes out in a few minutes.
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Mr. Wiener: The principal change on this was

the addition of certain language in the last para-

graph which has to do with the commitments.

This was a proposed letter to the creditors of this

project:

''The FHA mid FNMA conmhtments will be

surrendered to avoid the expense of closing perma-

nent first mortgages and extension fees, and if by

October 31, 1955, it appears that the project has a

reasonable chance of financial success, a refiinancing

plan looking toward long-range amortization of the

Administrator's loan and repayment of other

claims will be proposed by the Housing and Home
Finance Administrator." [206]

Now we emphasize that because this was sug-

gested, that this language be added. It was ap-

proved and it was sent out in that form v,hich, at

least to our minds, indicates that all through this

period of time here it was contemplated by every-

body concerned that this so-called refinancing plan

would be by the HHFA if these commitments are

released. It was known by everybody at this par-

ticular time that there wasn't any other alterna-

tive; only the Government would be in a position

to refinance a project in Kodiak, Alaska, of this

magnitude.

The application for a loan that had been filed in

November, 1952, indicated every private source of

funds had been exhausted. Everybody knew, at

least it is our claim everybody knew if there was

going to be any refinancing done, it had to be done
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through a proposal made by the Washington of-

fices of our Government.

Mr. Meyer : May I just clarify one minor point.

On page 186 of the pre-trial order, going back

to the last paragraph of what is Exhibit 850, start-

ing on the foiTner page, this is the draft which

Hazeltine prepared, sent to Langton and said, "send

this to the creditors," and at the last paragraph as

set forth in the pre-trial order it contains this

paragraph which Mr. Wiener just read, and your

Honor will note that it concludes with the language

that, "* * * a refinancing plan looking toward long-

range [207] amortization of the Administrator's

loan and repayment of other claims would be pro-

posed," what Mr. Langton added, and if your

Honor will then turn to page 188 to the paragraph

set forth about Line 23, at the end of that he added

the phrase, "by the Housing and Home Finance

Administrator. '

'

That was the significant change that Mr. Lang-

ton made in the draft of the letter with respect to

that.

Mr. Luckey: If the Court please, that certainly

is not a commitment in the absence of a circum-

stance that never arose.

It was if by a certain date, October of 1955, Oc-

tober 31, 1955, it appears that the project has a

reasonable chance of financial success, so that

everybody realized there was a serious question

about its reasonable chance of financial success.

This letter was written to Woodburv and the
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others. I mean the letter was sent, the attachment

was sent to Mr. Woodbury and to others pointing

out the cost of taking- out these individual mort-

gages. The question was whether the project would

justif}' the money, and Woodbuiy in the Overhead

Agreement, of course, was not putting up money.

The Administrator would have had to put up funds

of his own in order to accomplish because of the

financial condition of the project at that time.

The Court: 859/20 is admitted. [208]

(Letter from Hazeltine to Langton, April 7,

1955, previously marked Plaintiff's Exhibit

859/20 for Identification, was thereupon re-

ceived in evidence.) [209]

Mr. Wiener: The next exhibit is page 193, top

of the page, June 6, 1955, No. 891. It is a memoran-

dum from the San Francisco office, Herman, where

he requests authority to [219] make payment to

one of the creditors, Copenhagen.

The purpose of this is to show that decisions

were being made in Washington with respect to

various payments of creditors.

Mr. Luckey: No comment. [220]

The Court: Have I admitted 888, 891 and 894?

The Clerk : It is 891 and 894 and then 863, the

telegram, that have not been received.

The Court: Thev are now admitted.
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(Office Memorandum, Herman to Hazeltine,

Jmie 6, 1955, previously marked Plaintiff's

Exhibit 891/A-21 for Identification, was there-

upon received in evidence.) [222]

Mr. Wiener: The same page, November 22,

1955, No. 983 has been assigned, and it is a letter

from Hazeltine to [239] Langton in which Hazel-

tine on this date says, "I am interested in recast-

ing this loan on a permanent basis with provision

for amoi-tization of principal and interest and or-

derly retirement of other claims."

Mr. Meyer: Your Honor, I would like to make

just one comment here.

In this letter he says to Langton, "I am in agree-

ment mth your recommendation and am request-

ing our Division of Law to prepare the necessary

documents." Now this is with respect to the four-

mcnth extension. Now this is what appears in these

top letters that we have seen in which he states, "I

told Langton to resubmit his proposal to four

months instead of six months." Then on the sur-

face he comes back and says on the surface, ''I

am not accepting your proposal." But the pro-

posal as shown in the first instance, all the way
through, is initiated by himself telling Langton,

''Propose this to me, and T will accept it."

Mr. Luckey: I saw a letter from Mr. Langton

saying how about continuing the situation in a

status not in default, something of that kind, and



United States of America 159

to extend tlie maturity date under the blanket mort-

gage, or something. Then it will be noted in this,

your Honor, Mr. Hazeltine says, "It will be ap-

preciated if, shortly after the first of the year, you

submit any ideas that you may have to meet this

objective," that is, of recasting the loan on a per-

manent basis. [240]

The Court : No. 983 is admitted.

(Carbon copy of letter of November 22, 1955,

Hazeltine to Langton, jn-eviously marked

Plaintiff's Exhibit 983/21 for Identification,

was thereupon received in evidence.) [241]

* * *

Mr. Wiener: The next document on the next

page, 205, is from Herman to Hazeltine in which

Herman now in San Francisco again makes an

analysis of the operating statement, and he uses an

estimated occupancy of 90 per cent.

The Court: This is on what page?

Mr. Wiener: Excuse me, on page 205, your

Honor.

The Court: Herman?

Mr. Wiener: It says Emmert, but that is appar-

ently a typographical error.

The Court: January 3rd?

Mr. Wiener: January 6th.

The Court: That should be Herman?

Mr. Wiener: That should be Herman, yes. Tlie

document I have in my hand indicates Herman

rather than Emmert. It is signed by Herman also.

It is Document No. 997. He makes [244] certaiii
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forecasts in this docuniont and suggests a i)i'oposed

plan. It is a three-page document and somewhat in

detail. He asks for Mr. Hazeltine's reaction to the

proposed new w^orkable plan.

Mr. Luckey: No comment, your Honor.

The Court : No. 997 is admitted.

(Office Memorandum of January 16, 1956,

Herman to Hazeltine, previously marked

Plaintiff's Exhibit 997/A-22 for Identification,

was thereupon received in evidence.) [245]

•x- * *

Mr. Wiener: The next document is on the bot-

tom of the page, April 4, 1956, from Hazeltine to

Herman in San Francisco in which he tells him they

are going to be out to Portland in the week of April

9th "in connection with the recasting of the present

mortgage of Aleutian Homes, Inc."

Mr. Luckey: This just gives plans and itinerary.

The Court : No. 1019 is admitted.

(Carbon copy of letter of April 4, 1956,

Hazeltine to Herman, previously marked Plain-

tiff's Exhibit 1019/22 for Identification, was

thereupon received in evidence.)

Mr. Wiener: The next document is on page 210.

It is the document quoted in full dated April 5, 1956,

and No. 1021 has been assigned to it, and it is from

Hazeltine to Cole.

Now several times earlier I have indicated what

I consider to be certain key documents. This, your

Honor, is one of them, and the reason why it is set
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out in full. This is a document which provides the

basis for certain action that was taken. It is tied

in with the memo that we discussed a few moments

ago from Herman in San Francisco where he had

provided certain information about the finances of

the ])roject. Mr. Hazeltine comments to his supe-

rior with respect to the Completion Agreement,

what happened during the course of the Comple-

tion Agreement, the fact that if they [251] fore-

closed, the claims of certain creditors who relied

upon the Completion Agreement would be elimi-

nated. He points out if they foreclose, legal action

by the creditors to enforce their rights under the

Completion Agreement undoubtedly would follow.

In that event, the Court might find for the creditors

in view of the assurances given to the creditors in

the Completion Agreement which was accepted by

the Administrator.

Now here is somebodj^ talking to the Adminis-

trator and the question—although I don't think it is

material, your Honor^—I mean I don't think it is

determinative. I think it is material but not deter-

minative as to whether in fact this was a binding

contract as far as the HHFA is concerned, but

certainly it would indicate by one of the top people,

the man who was actually making all the decisions,

Hazeltine here, that in his opinion on April 5, 1956,

this particular document had been accepted by his

agent.

He points out in this memo to his superior that,

"The control of the project and all funds is under

my jurisdiction and handled through the Project
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Manager." He points out that the income from the

project has been utilized to pay certain operating

expenses. He says, "The financial condition of the

project indicates that "We," "We," should look to

recasting the present loan to provide principal pay-

ments to the Administrator in addition to interest.

In order to accomplish this, an agreement will have

to be reached with [252] all or a majority of the

creditors listed,"

So he comes up with two alternate proposals.

They are both set forth there.

One of them suggests that the creditors be paid

out of income after payment of operating expenses.

He indicates that will take ten years to pay out in

full.

The second one is that they tried to settle this

with the creditors on the basis of 30-40 per cent,

roughly $160,000.

He believes that the best course of action is the

latter, that they try to settle these claims of cred-

itors by paying 30 to 40 per cent, and he says

that he hc.s an opinion from legal counsel, HHFA
legal counsel, that an increased loan can be author-

ized for this purpose.

He attaches to his memorandum an indication of

the financial status of this corporation which indi-

cates on his letter to his superior, Mr. Cole, that the

income exceeds the outgo on a 3^early basis by

$19,344 after the payment of $282,456 to amortize

the long-term loan plus interest and a service

charge.

So his conclusion at this particular date appar-
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ently was that the fiiiancial status of this project

was sufficient to justify doing this; that a long-term

loan was feasible; that there was sufficient income

from this project to pay not only that but to pay

operating expenses and still [253] have an annual

excess of some $19,000.

Mr. Luckey: That is on the basis, your Honor,

that the memorandum proposes that they try to

settle with creditors at 30-40 per cent for $160,000

and to get the principals' release of any interest or

claim that they might hold against the project,

which Avould be the claims of Woodbury, Wynans

and the others, so it was just a proposal that again

didn't reach any ultimate determination.

The Court: 1021/A-22 is admitted.

(Carbon copy of letter of April 5, 1956,

Hazeltine to Cole, previously marked Plaintiff's

Exhibit 1021/A-22 for Identification, was there-

upon received in evidence.) [254]

* * *

Mr. AViener: The next item would be on page

212.

The Court: Page 212?

Mr. Wiener: Page 212, the bottom, April 16,

1956, [255] again a significant memorandum in the

interim here, oral testimony, and it is at the bottom

of page 212. That will be No. 1025, in our opinion a

very significant memorandum in this case. Between

the April 5th memorandum and this memorandum

Hazeltine had visited Portland, and we will present

testimony as to what happened at that meeting.
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Mr. Hazeltine makes his report on his return

from this trip to his superior, which ultimately led

then to the final decision in this case to foreclose.

He reports that he visited Portland; that he con-

ferred with Woodbury; that he thereafter, after

the conference with Woodbury, learned that the

Bank of California had obtained certain collateral

from Woodbury which was—which the Bank was

using to satisfy the obligation to it which was set

forth in the Completion Agreement ; that from this

collateral assignment, or from this assignment of

collateral, the Wynans obligation to the Bank had

been cut, reduced from $150,000 to $60,000, and the

Bank expected to be paid in full from this source.

Now you recall that the April 5th meeting, your

Honor, had been—a proposal had been made and

approved by Cole that all the creditors, including

the Bank of California, be paid 35-40 per cent or

whatever percentage figures were there. So he now

he comes and reports that the Bank of California,

as far as it is concerned, it has made other [256]

arrangements to get its payment, and so he con-

cludes, ''When I assured myself personally by con-

tact with the Bank on this matter that any relief

which the Government might afford the Bank would

result in actual cash dollar improvement of the posi-

tion of Woodbury, the sponsor of Aleutian Homes,

I broke off all further negotiations.

"It seemed to me a matter of principle that no

positive action should be taken at the expense of the

Government which might tend to enrich the sponsor

of Aleutian Homes when his former actions still
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jeopardize the position of the Government even

though such an action might in some intangibh' way

improve the future position of the project from the

Government 's standpoint.
'

'

His conchision is that various types of litigation

can now no longer be avoided.

Our comment on this particular document is that

from this stage forward, from this date forward,

the Government moved toward those ultimate steps

which were culminated in June of 1957 by the fore-

closure, that this was the basis, apparently, when

they found that they didn't have to make arrange-

ments to pay off the Bank of California, they de-

cided to avoid any possibility of working this out

in any way, basis, and to go back to their position

that they had prior to the Conijiletion Agreement.

Mr. Meyer: I would like to make a brief com-

ment, your [257] Honor, that this appears from our

knowledge of the files to be the first indication that

the Government, or at least Mr. Hazeltine in charge,

was approaching the long-range settlement of the

project with the idea that Mr. Woodbury, who was

listed in Stage Four, and some of these other cred-

itors who were on Stage Three and Four, should

not, and if he had anything to do about it, would

not receive any consideration in the ultimate deter-

mination or liquidation of the project.

I might state that this appears to be the first time

when he takes this position, stating that he is going

to take it even if it is to the disinterest of the Gov-

ernment or even if it is going to be disadvantageous
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to the Government, the Government's interest, to

take it, they are going to take it anyvray.

It will be tied up v^ith oral testimony, your

Honor, that the first indication the plaintiff had

that this position had been taken is when they re-

ceived foreclosure papers that were served a year

later, in June.

Mr. Luckey: I think that plenty of latitude has

been taken with the memorandum, your Honor. The

memorandum must be considered in the light of the

previous request that Mr. Hazeltine made to the

Administrator to have a basis that he could go out

and try to compose the creditors with. In that

memorandum he represented to the Administrator

that the [258] 30-40 per cent settlement with the

creditors would not be made unless the principal or

major contractors would release any interest or

claim they might hold against the x^i'oject. It was on

that basis that the Administrator committed the

fund for that purpose, and then when Mr. Hazel

-

tine got to Portland and discovered that the claim

that was involved with the Bank of California was

one that Woodbury interests were satisfying, any-

thing that was given Woodbury on creditor claims

as distinguished from ultimately coming out through

a sponsorship, if the project would eventually be

beneficial and they should ultimately finance it in

some way as distinguished from that, he had a posi-

tion that would not jeopardize the interests of the

Government and other creditors who would still be

having money owed to them while Woodbury by
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sponsor has under his guaranty received some bene-

fits to him.

The Court : Exhibit 1025 is admitted.

(Carbon copy of letter of April 16, 1956,

Hazeltine to Cole, previously marked Plain-

tiff's Exhibit 1025/A-32 for Identification, was

thereupon received in evidence.) [259]

Mr. Wiener: The next item is the middle of

page 220, December 11, 1956. 1098 is the number

—

excuse me, it is at the bottom of the page, 219. I

skipped one. Bottom of page 219, second from the

bottom, November 27, 1956, correspondence between

HHFA General Counsel in Washington and the

Cake firm in Portland. It is No. 1091. It comments

on the case of Dougherty vs. Aleutian Homes pres-

ently pending at that time.

Mr. Luckey: It says, "* * * note the legal posi-

tion you intend to adopt * * *."

The Court: 1091 is admitted.

(Carbon copy of letter of November 27,

1956, [266] Oakley Hunter to Cake, Jaureguy

& Hardy, previously marked Plaintiff's Exhibit

1091/22 for Identification, was thereupon re-

ceived in evidence.) [267]

Mr. Wiener: The next item is the one on May
21, 1957, where Cole writes to the IT. S. National
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Bank and, in effect, withdraws $122,300 from the

funds of tlie Project Manager.

The Court: Ts the Depository Agreement part of

the record here?

Mr. Wiener: It is a i)art of th(> various docu-

ments, but it is not one that I have introduced. I

mean it is one of these documents down here, your

Honor. It certain]}^ is part of the over-all picture.

It is No. 1144.

The Court: Admitted.

(Carbon copy of letter of May 21, 1957, f]'om

Cole to United States National Bank, Portland,

Oregon, previously marked Plaintiff's Exhibit

1144/23 for Identification, was thereupon re-

ceived in evidence.)

Mr. Wiener : The next docmnent is May 28. ] 957,

in the middle of the page, a transcript of a tele-

phone conversation between Abell and Hazeltiiie,

No. 1150, in which Hazeltine confers with Abell

and says he talked to Holbrook to be the appraiser

on this p:''OJect, and Holbrook advised him he was

going to make an appraisal for the receivership. He
makes the comment about the fact that Langton

will have to resign [274] and Abell says, "I thought

Langton might become the receiver."

Hazeltine says, "That is O.K., but he would have

to resign as Project Manager."

Abell says, "Well, we understand that."

And Hazeltine says, "He would be out no matter

what happens unless the Court makes him the

receiver.
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"The minute he is out," Hazeltine says, "the

books and files are all lying there for anybody to

pick up and it would not be a good idea for them to

fall into Aleutian Homes' hands. Discussed this

very thoroughly with Hunter and find out if we

should ask the Court for the files or what, but be

sure somebody immediately gets hold of them and

not Aleutian Homes—seal them up and hand them

to the Court. Because if there is no action someone

might get in ahead of us. Get on this right away."'

Well, at least, as we see that, your Honor, on(> of

the points we have set forth in our memorandum

with the Government takes the position that, O.K.,

Langton was in fact Aleutian Homes, and, of

course, our position is the other.

The Court: The Government does not take that

position %

Mr. Wiener : The Government takes the position

the reverse of ours, that Langton was Aleutian

Homes and that they were in a different position.

Now, if, in fact, Langton was Aleutian Homes,

and that is their official position at that time, then

it seems [275] they would be concerned about these

records. If they belong to Aleutian Homes, they

belong to Aleutian Homes, but this seems to me con-

sistent with their approach that they took during

this period of time that in fact this was their proj-

ect and these were records they wanted to make

mighty sure that they do not get over to the corpo-

ration, which right now in this courtroom they take

the position that this was—that Langton was Aleu-
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tian Homes, not the Government. That is our theory

anyway.

Mr. Luckey: This memo points out tliat they

wanted to get the books in the hands of the Court so

that they will be preserved, your Honor, rather than

lost.

Mr. Wiener: That is No. 1150.

The Court : 1150 is admitted.

(Document, transcript of telephone conver-

sation between Hazeltine and Abell, May 28,

1957, previously marked Plaintiff's Exhibit

1150/A-32 for Identitication, was thereupon re-

ceived in evidence.) [276]

Mr. Wiener: I am going to object again. I am
going to object further, now, your Honor, on the

question that my understanding of this case, of this

segregated issue, is that we are talking about

whether the Government had any control in this

case—excuse me—as to whether the Government

was a fiduciary in this case, and at least I don't see

how this bears on that particular question at this

particular time.

The Court: I do not see it either, Mr. Luckey.

Mr. Luckey : The only thing is, your Honor, Mr.

Woodbury brought it out in his direct examination

by saying in his conversation with Mr. Hazeltine

back there it was mentioned and that he wanted to

clear it up.
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The Court: I thiiik it is a matter that is not

relevant [625] or material on the issue which we

are trying here, and if it was developed on direct I

didn't pay attention to it as having anything to do

with the issue here. [626]

Mr. Luckey: Your Honor, under Rule 41 of the

Federal Rules of Civil Procedure, I would respect-

fully submit to your Honor that the plaintiff has

completed the presentation of its evidence and that

the defendant is entitled to dismissal on the ground

that, upon the facts and the law, the plaintiff has

shown no right to relief.

Of course, I submit to your Honor first of all that

the United States cannot be a fiduciary in this situ-

ation. I think, of course, the Restatement of the

Law of Trusts is indicative of the Federal law in

that regard. Certainly there is not a case here that

Counsel has cited that would impose upon the Gov-

ernment any fiduciary responsibility in a case of

this kind.

Now, I am sure your Honor has researched the

])roblem and has a view on it so that further re-

marks or advice that I might make would be super-

fluous, and I will not burden the Court's time unless

the Court feels in addition to our memoranda there

are some questions or explanations that might be

called for.

With reference to whether or not we were a fidu-

ciary in this situation, I think it is important to
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note [705] here that the United States was in the

position only of a debtor-creditor with relationship

to the debtor and that does not give rise to a fidu-

ciary relationship. There is no allegation here and

there is no proof of any overreaching. There is no

proof of the United States assuming the obligation

of a fiduciary, and under all the facts of this case

there is no satisfactory establishment of the strong

burden that one has in asserting fiduciary relation-

ship on someone else, to establish the burden.

A fiduciary relationship is an equitable concept

arising out of an assumption of the obligation to

look out for another or in a position in equity, peo-

ple being put in a position where the Court will

say in the situation this party was one party, was

to look out for his interest.

Now, there is nothing in these documents—in fact,

to the contrary in the evidence, your Honor—that

the Lender would not have continued to disburse

those funds had he been in a position to lend under

the original contract. That letter that Mr. Hazel-

tine wrote to Mr. Hardy who was dealing with these

people out here, and Mr. Woodbury, indicates, and

the Completion Agreement shows clearly that the

Administrator would not have gotten into any situ-

ation that would have required him ever to respond

as a fiduciary.

In addition to that, the Project Manager was the

man through whom all these things were being done,

and while [706] his action could be vetoed and he

could be removed by the Administrator, he was the
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party that was acting by actual delegation formally

and properly, I submit, your Honor.

There may be some question in your mind about

that with Aleutian Homes. He was delegated i)ar-

ticular duties of disbursement nature, and it was a

matter of seeing that these funds were properly

accounted for in the balance of the loan. The cred-

itors, the bonding companies, and people of that

kind would not have stood still, as they did, for the

extension by written agreement unless there was

someone in whom they had confidence to incur con-

tinuation of the disbursement.

Certainly the HHFA on the one hand in the posi-

tion to disburse the balance of the loan to the

project and the creditors on the other hand coming

to them and employing them to help complete this

project should not be placed equitably in the posi-

tion of a fiduciar}^ and release Mr. Woodbury of all

his guaranties, all that sort of thing, in a situation

of this kind where they go to the Government, the

HHFA, and ask that these funds be further dis-

bursed.

Finally, I would like to say that there is a serious

question, I believe, on the matter of jurisdiction,

and that is a matter that I submit is before the

Court at all times because the plaintiif here is rely-

ing upon matters and documents that they assert

impose upon the Administrator a contractual [707]

obligation.

If this action is in contract, the jurisdictional

limit of this Court is exceeded by the claim, and
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their action is here, apparently, under the Tort

Claims Act. I suggest it is a tortious attempt to

bring something that is based upon contract by all

their presentation and theory of the case here under

the Tort Claims Act. If the Court is without juris-

diction, this matter should proceed no further,

I am sure your Honor appreciates that they talk

about our acceptance of the Completion Agreement.

They say, ''We did nothing wrong when we aban-

doned the commitment that Mr. Woodbury didn't

provide overhead funds." He had an overhead fund

obligation in connection with the employment of

the Project Manager and his Overhead Agreement.

All those things, I submit to your Honor, impose

upon the Court in this situation a problem as to

whether or not they are actually attempting to pro-

ceed for a breach of contract, attempting to build

something that is not supported by the Restatement

or any other authority that I can find, and impose a

fiduciary relationship. When the project goes sour

as a result of contract obligations that cannot be

met by the original lender is not something that will

bring it within the Tort Claims Act. [708]

Mr. Luckey: I understand it may not have been

physically introduced here, your Honor. As I under-

stand it, b.y stipulation all the documents in the

chronological listing were stipulated as admitted

with the right of either party to read them in full.
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Now this letter is described in the context of lliis

deposition.

The Court: Mr. Luckey, when wv started just

about a week ago I said all that we were going to

consider here, after you asked me to take this mass

of material and let that go probably to the Appellate

Court, that we were going to try out these particular

things, and you would introduce those matters that

you felt were of importance at this stage. I do not

think there could have been a misunderstanding

on that. [838]

Mr. Luckey: That would complete our evidence

on this segregated issue.

The Court: Is there any rebuttal? [873]

Mr. Wiener: That concludes our case on this

segregated issue, your Honor.

The Court: I have a few questions to ask, more

in the nature of

Mr. Wiener: One other thing: I don't know if

you still want to ask Mr. Woodbury questions.

The Court: No. I have given consideration to

that.

I M^ant to get Counsel's thinking now on what we

have tried here. I rather feel that we have tried at

least one issue beyond what I had actually intended,

but that may not be true.

Now that the Court has placed itself in the posi-

tion of the parties, it may seem that such position

would have little, if anything, to do, and I would
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agree, with one of the primar\^ questions here; that

is the question of jurisdiction.

There were certain denials in the pretrial order

of certain contentions that I was of the belief might

raise an issue of fact—as to what actually occurred

and as to what actually transpired—and I believe

that it was necessary to proceed with the trial of

these issues, the principal one which we have here.

That is whether under these circumstances the Gov-

ernment could be a fiduciary.

On the Number 2, and that is : Was the Govern-

ment in fact a fiduciary ? Is there any other evidence

—and I [874] think that this is important and you

might want to consider it for a while—is there any

other evidence that either one of the parties might

want to offer on this particular subject, and that is

if there was a breach of fiduciary relationship.

Now it seems to me that you have explored it.

We have gone into rather thoroughly from both

sides, although I would say in truth and in fact in

rereading my order I am not sure that it was broad

enough to cover that feature.

First of all, I would like to hear the plaintiff on

the point.

Mr. Wiener: I think in our considered opinion,

your Honor, our opinion would be that we probably

have placed in evidence before this Court at this

time, either through the records or through the

agreed facts, not only the issue that you asked

about—that is, the issue of whether our evidence

bears on the question of a breach—but also to the

agreed facts, the question of damages.
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The Court: I would say this: If you would go

along with the one point there and say what you

want on the question of breach, that that is as far

as I would want to go right at this particular

moment.

Mr. Wiener: We know of no other evidence in

this case that bears on that. I think we have got all

the facts before the Court, as far as we know them,

anyhow. [875]

The Court: That is fine.

Now, Mr. Luckey, what is your position on that?

Mr. Luckey : I think with the record as it stands,

your Honor, and our motion on the jurisdiction,

that at least at the moment we would have nothing

further to add.

The Court: That would be on the question of

breach either, if it would happen to be found. You
would have nothing more to offer on the question of

breach ?

Mr. Luckey: Maybe I misunderstood your

Honor. But I understood where the question of ju-

risdiction the matter of breach-

The Court: Well, now, the two things I men-

tioned, jurisdiction first, Mr. Luckey: Now, then,

the other question was that if the Grovernment could

be a fiduciary then was it in fact a fiduciary; if in

fact a fiduciary, was there a breach of the relation-

ship ?

After all, we are taking this in its logical order

here. It would seem to me, and that is why the

question came to my mind, it would seem to me
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there has been just as much evidence offered on the

question of breach here, or possible breach, if there

is such relationship, as there was on the question of

M'^hether there was a fiduciary relationship.

Does the Government have any more testimony

that it might want to offer on the question, if there

was a breach [876] of the fiduciary relationship'?

Mr, Luckey: Well, on the breach, as I under-

stand it, your Honor, I think that we could be con-

fronted with a lot of matters as to whether or not it

was reasonable under all the circumstances. I think

we have most of the material in, anyway, that would

be involved with that, Mr. Langton's deposition, and

so forth, which covers the point rather thoroughly.

"We have not attempted to document that thoroughly

beyond Mr. Langton's deposition. I think, however,

that with the documents in evidence that that would

substantially be in a position to be presented to the

Court.

Ths Court: What I believe is this: It has taken

us a week now or approximately a week in this trial.

I think i+ would be a very foolish thing for the

Court now to adjourn, since we have gone ahead so

far on it, if there was any other evidence to be of-

fered on the question of breach. We have to get this

case moving along. It has been here for a number

of years, and I personally would prefer, since we

have gone this far, to go ahead. I won't decide the

question of damages. I would reserve that question,

if I would ever get to it; I would reserve that ques-

tion because that is something that could be threshed
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out later. But I do believe that we are down to the

point where if the case goes on appeal the Court on

appeal at least will have before it everything with

the exception of damages. [877]

Mr. Wiener: Yes.

Mr. Luckey: I think that the evidence is suffi-

cient before the Court. There could be additional

documentation, but I don't think

The Court: I would say this then, and of course

under the circimistances I would be extremely lib-

eral, that if before the opinion of the Court is an-

nounced, and that will probably be some time, if

either one of the parties feel they have something

on this last matter which I have mentioned, the first

question of a breach of this relationship, that I cer-

tainly would be inclined to hear any evidence that

might be proper.

Mr. Wiener: All right.

The Court : And that would be either one of the

parties. -

Mr. Luckey : I can say this. I think any evidence

that we would have on that would be purely a sub-

mission of documents, your Honor.

The Court: You have each submitted a trial

memorandum. Should I hear plaintiff on whether

we have additional briefs or memorandums which

you would like to submit now before we speak of

the argument of the case here ?

Mr. Wiener: Your Honor, I think that with the

full and constant attention this Court has given for

five davs and the thousands of—not thousands but
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the many briefs that have been submitted and I am

sure are in the Court's file, that [878] unless the

Court would request further analysis of any partic-

ular phase of it I just don't know how we could

supplement it any more. I just don't know what the

Court would have in mind, and so far as we are

concerned, I recognize our trial memorandum is

very short, but my answer to your question is unless

the Court desires further briefing I don't know

what we can add for the Court's thinking on this

matter or to assist the Court unless the Court asks

us to, and of course then

The Couii: : What is your thinking on oral argu-

ment, if you want oral argument? I would say this,

Gentlemen, that my time on account of the fact

that we have taken extra work here, that we may
have some difficulty on that in lining up that fea-

ture except possibly during the early part of the

Christmas week.

What is your thinking on it now, if you would

care for oral argument? Do you think there is

anything ?

Mr. Wiener: I have thought about this before,

and it appeared to me that it might be of benefit

to the Court if—I realize that a lot of documents

have been put in here—after you have taken a

look at those documents perhaps that you would

like to have us present our views.

The Court: You may be assured that I will do

that if T feel that way; I will call you. I have not

hesitated in doing that in other cases, and if T
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feel I would like some [879] points straightened

out I certainly will call on you.

Mr. Wiener: The thing that disturbs me, I feel

we have not apparently put over our theory of this

case to our opposing counsel after three years be-

cause he iaidicated something here—if we haven't

convinced him in three years what our theory is I

certainly would like to have the opportmiity to at

least expand our theory to the Court. Maybe the

Court has got our theory.

The Court: I think I imderstand your theory.

Mr. Wiener: If the Court understands our

theory, fine.

The Court: I think I understand your theory.

Now that is, first, without making any commitment

at this time; No. 1 on the jurisdictional question

or on the question if in fact there has been a fiduci-

ary relationship established, that certainly I un-

derstand that theory.

Mr. Wiener: All right, if the Court then un-

derstands our theory, whether rightly or wrongly,

then I would say that we could benefit the Court

only if the Court feels we could be of benefit, and

I personally—we have expanded this at great

length here on the same basis of the brief. So far

as the evidence is concerned, if the Court feels he

would like to hear us expand it—if not, we would

not want a further argument.

The Court: Mr. Luckey?

Mr. Luckey: If the Court please, T don't think

it is [880] so much a case of our inability to under-
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stand tlieir theory as it is to be able to get us to

agree to it, but, at any rate, it is not in my mind

to take any different position with reference to the

argmnent than Mr. Wiener has stated. I think we

have filed brief on top of brief so that your Honor

already has a considerable burden in reading those

briefs, unless there is some point that your Honor

has that Counsel has neglected. I think in view of

the voluminous documentation here that, again if

the Coui-t feels it has anything that it would like

to inquire of Counsel, we would all be better ad-

vised after that.

The Court: Then I will take it to be under ad-

visement. Of course, if I feel that you gentlemen

can assist me on anything that may arise, I won't

hesitate to call you back.

Mr. Wiener: May I make one inquiry, your

Honor: I assiune from what the Court has said

that there still has not been a decision on the ques-

tion of the jurisdiction of this Court under the

Tort Claims Act.

The Court : No ; that is true ; that is true.

Mr. Wiener: I am hesitating because I am not

quite sure how to frame this question, but I hope

the Court and Counsel will indulge me.

If iu fact we have a cause of action against the

United States which may not be cognizable in this

Court, that cause of action may still be cognizable

in the United [881] States Court of Claims. My
understanding of the law applicable to the Court

of Claims is that if a case is pending against the
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United States in another court, then it is grounds

for dismissal in the Court of Claims.

Why I am hesitating to say this is ])ei'haps ob-

vious, but the statute of limitations would run

against the plaintiff in this case and my client, Mr.

Woodbury, sometime probably during the year 1961

or at the earliest, I would say, sometime during

the year 1961. I am only struggling for words, but

what I am trying to say is tliat if this ease is going-

to be decided on the jurisdictional question we

still have a remedv elsewhere. Of course, if vou

decide on the merits that ends it one way or the

other. I am merely calling up—perhaps the Court

is cognizant of the fact that we had an alternate

choice, but we selected this forum because this was

]:)roper, and if the Court

The Court: I would say this, Mr. Wiener: Of

course, anything that I would say now would be at

a point where I have not decided on the jurisdic-

tion, but, certainly, I would feel this way about it,

that with so much money as your client has ob-

viously involved here, if the Court felt there were

some rights and those rights could be saved, the

Court would be inclined to do that.

Mr. Wiener: All right, I just wanted to call the

Court's attention to that fact.

(Trial Concluded.)

[Endorsed]: Filed October 9, 1961. [882]
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In tlie United States District Court

for the District of Oregon

CERTIFICATE BY CLERK

United States of America,

District of Oregon—ss.

I, Keith Burns, Clerk of the United States Dis-

trict Couii: for the District of Oregon, do hereby

certify that the foregoing documents consisting of

Complaint; Defendant's motion to dismiss and in

the alternative for summary judgment; Defend-

ant's memorandum on motion to dismiss, etc.; De-

fendant's reply brief re motion to dismiss, etc.;

Order denying motion to dismiss; Answer; Reply

to counterclaim ; Order that answer and counter-

claim of defendant be stricken, etc.; Motion to file

certain documents; Defendant's motion that de-

fendant's answer and counterclaim heretofore

stricken be reinstated ; Order reinstating defend-

ant 's answer and counterclaim; Defendant's re-

quest for admissions; Plaintiif's answer to request

for admissions; Plaintiff's amended answer to re-

quest for admissions; Amended counterclaim;

Reply to amended counterclaim; Plaintiff's inter-

rogatories; Plaintiff's request for admissions; De-

fendant's answers to plaintiff's interrogatories;

Defendant's replies to plaintiff's request for ad-

missions; Order on defendant's objections to re-

quest for admissions and defendant's objections to

plaintiff's interrogatories; Answer to plaintiff's in-
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teiTOgatory No. 20 (b)(1); Pre-trial order; Order

reserving decision on motion to dismiss; Stipula-

tion re depositions; Opinion of Judge Jolm F,.

Kilkenny; Judgment of dismissal; Notice of ap-

peal by plaintiff"'; Bond for costs on appeal; Desig-

nation of contents of record on ajjpeal ; Statement

of point; Defendant's motion to set counterclaims

for trial, etc.; Certificate and order; Defendant-

appellee's designation of contents of record on

appeal; Supplementary designation of contents of

record on appeal ; Order denying motion for con-

solidation ; Motion and order extending time to

docket appeal ; Order denying motion to vacate

;

Supplemental pre-trial order re amended counter-

claim; Stipulation and order removing case from

calendar and Transcript of docket entries consti-

tute the record on appeal from a judgment of dis-

missal of said coui*t in a cause therein numbered

Civil 9403, in which Ray B. Woodbury is the plain-

tiff and appellant and United States of America

is the defendant and appellee; that the said record

has been prepared by me in accordance with the

desigTiations of contents of record on appeal filed

])y the appellant and appellee, and in accordance

with the rules of this court.

I further certify that there is being forwarded

under separate cover the rej^orter's transcript of

proceedings in four volumes. The exhibits are to

be retained in this office until further order of the

Court of Appeals or until ten days before the date

set for argument on this appeal.
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I further certify that tlie cost of filing- the Notice

of Appeal, $5.00 has been paid by the appellant.

In Testimony Whereof I have hereunto set my
hand and affixed the seal of said court in Portland,

in said District, this 10th day of October, 1961.

[Seal] KEITH BURNS,
Clerk

;

By /s/ THORA LUND,

Deputy.

[Endorsed]: No. 17585. United States Court of

Appeals for the Ninth Circuit. Ray B. Woodbury,

Appellant, vs. United States of America, Appellee.

Transcript of Record. Appeal from the United

States District Court for the District of Oregon.

Filed and Docketed: October 13, 1961.

/s/ FRANK H. SCHMID,
Clerk of the United States Court of Appeals for

the Ninth Circuit.
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In the United States Court of Appeals

for the Ninth Circuit

No. 17,585

RAY B. WOODBURY,
,
Appellant,

vs.

UNITED STATES OF AMERICA,
Appellee.

STATEMENT OF POINT

The point on which appellant intends to rely on

this appeal is that the United States District Court

for the District of Oregon committed error when it

concluded as a matter of law that it did not have

jurisdiction of appellant's claims under the Toi-t

Claims Act and thereupon dismissed appellant's

complaint and the causes of action set forth in said

complaint.

KING, MILLER, ANDERSON, NASH &
YERKE,

/s/ NORMAN J. WIENER,

/s/ JEAN P. LOWMAN,
Attorneys for Appellant.

[Endorsed]: Filed October 30, 1961.

[Title of Court of Appeals and Cause.]

STIPULATION AND ORDER
Whereas the record herein includes approximately

309 exhibits, many of which are voluminous in size,

and
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Whereas it is not feasible or economic to include

said exliibits in the printed record on appeal

Now, Therefore, it is hereby stipulated by and

between the parties hereto throug'h their attorneys

that subject to the approval of the court an order

may enter

1. That the exhibits in the above-entitled cause

need not be included in the printed record on ap-

peal; and

2. That the original exhibits herein shall be

made a part of the record on appeal.

Dated this 31st day of October, 1961.

/s/ NORMAN J. WIENER,
Of Attorneys for Appellant.

ROGER G. ROSE,

By /s/ SIDNEY I. LEZAK,
Assistant United States Attorney, of Attorneys for

Appellee.

It Is So Ordered: Nov. 1, 1961.

/s/ RICHARD W. CHAMBERS,
United States Circuit

Court Judge.

[Endorsed]: Filed November 1, 1961.


